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PREFACE

. 'F‘endiné ths prdmulgaticn of the Karnataka Electricity Board
o Employses’ '(_Disc_ipfine and Appeal) Reguiations under Section
79 {c) of the Electricity - Supply Act, 1948, the Karnataka Civil
‘Services. (Classification, Control and Appesl) RBules, 1957 as
_""a_m_eiﬁded from time to time have been, by Board Orders Nos. {1}
AT 6469/61-62, dat_ed 13-9-1962 and {2) BLO. 87/67-68, dated
18-8-1967, adopted for being followed in the conduct of discip-
linary proceedings against the Board_ employees. '

‘Since April, 1971, based on the 'provisiohs of the said Rules

" and Judicial prenouncements, several circulars laying down pro-

. this booklet.

“cedural instructions have been issued from time to time. The
. conduct of_di-scip!iné_ry- proceedings is an important function which
has to be performed by the inquiring and disciplinary authoritias,
correctly and sw_ifﬂy, and in strict conformity with the rules of
-procedure. . B ' '

© . For the benefit of the officers, the various circulars issued

" in this behalf ha\;e been . rea_rranged subjectwise and printed in

It is hoped that the officers stand benefited by this compendium

H. V. NARAYANA RAO
. Chairman
Karnataka . Electricity Board
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Preliminary enquiry before the institution of

Regu:_ﬁer: Departmental Bnquiry-necessity of -

A TS Before oommenomg any: departmentei mqu;ry against

- an employee with: regard 10 & disciplinary matter, it is necessary
'ihet there should be’ sufﬁo.ent evadence aathered by way of prelimi-

ﬂary’ enquwy and the auihorn‘tya competent to order the regular
enqmry, shout! id al’so be satisfied that there is suﬁsolent prima faole

ewdenoe, to start dlscxpllnery proceedmgs

2 Suoh prehmmary enquiry could be made by an ofﬁce;‘

”_'-under whose admmls’tra't:ve control. the -employee alleged to have
L commltted any masoonduc‘t compiained of, is workmg, or Was worka ‘
nng, at the ttme of the oommlss;on of the alleged mlsconduci

3 “in- oaeee where ali oral and - documentary evidence, -are

| eiready avalsable and are quite sufficient to initiate disciplinary pro-

ceedmgs .th_e_r_e isno need to undertake any such preliminary enquiry.

Z!-. in other oases R pr'eli'min'ary-enquiry' should normally

“be undertaken as on the evidence prima facie disclosed during such

enqunry, the authorlty, competent to order a dlec:plmary proceeding,

should be eat sfted that suffioxent ev:denoe is forthcommg, to start

_ a dlsmphnary prooeed:ng



5. When a preliminary enguiry in regard to any allsgation-
of misconduct is undertaken, the officer undertakang ;the- enquiry
shouid carefuiay examine the aliegations before starting the enquiry.
Thereafter he should examins ali relevant wiinesses and record their

statements znd also collect all the documentary evidence available.

B. The statements of wntnesses should be recorded in & nar-
rative form, brmgmg out all the relevat facts within their knowledge

and relative 0 the aliegations under inquiry.

7. ‘The authority holding the preliminary enquiry shoula not
be satisfied with mere hearsay evidence. If some witnesses say
what they have heard about the allegations, not only their state-
ments but also the Statements of those persons from whom they

have heard, should also be recorded.

8. All corroborating witnesses should be examined and
their statements recorded. This is necessary, as during the regular
enquiry if any of them turn hostile, the others couid be examired in

proof of the charges.

9. The presence of the employee complained against, is
_not necessary during the prelimirary inquiry which can be commen-
- ced, continued and completed without his presence. It can be heid
EXPARTE.

10. The empiovee compiained against has no right to




‘hsist that he should be present during the time of the ;:};*{-,\Iirriir‘rar&r
inquiry nor has he any right to insist that he should be permit’zéd-
0 cross examine the witnesses during the time of the preliminary
inquiry. His right to cross-examine witnesses arises only during

the regular degarimental inguiry.

i1. It is open to the authority conducting the preliminary
enquiry to also obtain from the emplovee com;ﬂained against, an
explanation in respect of any matiers appearing against him in
such preliminary inguity, as sometimes, after obtaining such ex-
olanation, there may not be any justification for instituting a reg-
ular department enquiry. It should, however, be noted that it is
not always compulscry that the authority conducting the prelimi-
nary enquiry should, before preparing his report obtain the expla-

nation of the employse complained against.

12. - The preliminary enguity is quite distinct from and
should not be confused with, the inguiry that is conductsd
after regular charges &re sramed under Rule 8 of the Karnataka
Civil Services (Classification, Coniro! and Appeal) Rules, 1987

ot after a proposal to take action is drawn up under Bule 7

snd served on delfinquent emploves.

the autho-

&

13, After the preliminary enguiry is compiste
shouid prepare his  repott sinbodying in

r

rity, completing it
it his views on the aliegations and whether there is suificient



evidence to justify the initiation of a regular departmental

enguiry.

On receipt of that report, it will be for the compe-
tent authority to decide whether or not 3 regular departmental

enqguiry should he ordered.

(Gircular No. 5 - $.0.(1) 2/71-72 Dated 10.4.1971)



Pretiminary Enguiry Before The Institution of a Regular
Departmental Enquiry - Non~-Holding of Whether Vitiates

the Regular Enquiry.

. [t has béen noticed that in regular departmentai engu-
iries instituted against employees or in appeals preferred by
them, under the Karnataka Civil Services {Classification, Cont-
rol and Appeal) Rufes, 1957 as adopted by the Boara, it is
sometimes contended that the mon-holding of the preliminary
enpuiry has vitiated the regular enquiry. such contentions are
fegally untenable and unsustainable.

2. In Board Circular No. 5 dated 16 4.1871, certain inst-
ructions have been issued in regard to the conduct of preliminary.

eYjquiries befare the institution of regular departmental enguiries

3. Attention is drawn to instruction 1 (g} of the procedu-
ral instructions regarding the holding of dspartmental enpuiries
under the Karnataka Civil Services (Classification, Control and
Appeal), Rules, 1957 as adopted by the Board, which gjrovides

for the holding of a preliminary enquiry.

& The provision which envisages the hoiding of a prelimi-
nary enquiry does ncot appsar in the Statutory Rules but only

in the procedural instructions, The provision, thersfore, Is
only directory and not mandatory,




5. While it may be desireble to hold a preliminary enquiry
for the satisfaction of the authority competent to order the regu-
lar enguiry that there is sufficient piima facie evidence o start
discipiinary proceedings, It may not be necessary at all to hold
that preliminary enquiry, if he is otherwise so Sa"zis.fied.

(Revanna, YeleriV State 1965 My L.J.27}

{Circular No. 43-M.S.E.B. -S.0. (L) 148/71-72 dated 26-11-1871)



Bﬁs@%e‘ﬁﬂ Serictures ﬁegéémt Beazﬂ& Employees la judgements
Of Courts- BMecessity to take up Departmental Bction =
Eraming of Charges. '

1. In circularg No. 8 instructions have been issued as 10
how charges shouid be fpamed by a disciplinary authority or an
authority empowered by it 10 do so, when on the conclusion of
g preliminary guquiry or even withoug that inguiry, Hut on ofal
and documentary evidence already available, it is decided to hold
a reqular departmental enquiry under the provisions of Ruie 11 of
the Karnafaka Civil Services {Classification, control and Appeal)
Rules, 1857. '

s Gometimes, when judicial anim-adversions {strictures) are
made on an emplayee af the Board examined as & witness in the
gage, it may become necessary to initiate departmential action

against that employee on thoge anim-adversions.

9. n every such case g copy of the judgement of the
court and such other relevant papers 8s may he necessary shouid
ha ochtained and, thereafter, the anim-adversions {stricturas)

should carsfully he examinad for their justification.

4. 1f on such examinaiion, ihe anim-agdversions {sirictures)

re uniustified, 0o departmenial action against ihe empicyee
nim-adveried upan may he necessary. 1he guestion whether

ey

(1Y)



the anim-adversions deserve t0.be got expunged should be carefully
examined and thereafter the necessary steps should be taken for

their expunction.

5. If on the contrary, it is considered that the anim-adversions

(strictures)'aa'e justified and it is nercessary to instituie a departmen-
tal engquiry, then those anim-adversions shouid be examined for
their subject matier and thereafter action should be taken to either
frame charges under Rule 11 or draw up a proposal under Rule 12
of the Karnataka Civil Services (Classification, Control and Appeal}
Rulss, 1957, according as the imputations attributable to the emp-

lovee as a result of those anim-adversions, when proved, warrant a

major or minor penalty.

6. It should be specially neted that it is the subject anim-adve-
rted upon which shouid form the content of the charge and not the

anim-adversions.

7. Judicial ohservations or anim-adversions do not by them-
selves constitute proof of the charges arising from them and hence

rno punishment could be imposed directly.

8. All disciplinary and inquiring authorities shouid, %hereforef

note that whenever departmental proceedings have to be initiated

on the basis of judicial anim-adversions, the charges under Rule 11
or the proposal to take action under Rule 12 according as the case
may warrant, are drawn up strictly following these instructions. '

(Circufar No. 3-M.S.E.B. 8.0. (L} 7/71-72 Dated 24-7-1971}



Selection of the Procedure lald down in Rule {1 or Rule 120of
the Karnataka Civil Services {Classification, Control and Ap-
pesi) Rules, 1357, Before starting the inquiry=Proper exercise

of diseretion.

4. Disciplinary proceedings in respect of charges which
when held proved would warrant only miner penalties, are some-
‘times conducted following the elaborate procedure laid down in
Rule 11 of the said rules and after following that elaberate proce-
dure minor penalties have been imposed. Disciplinary
authorities should exercise proper discretion in the
selection of proceduré, considering the gravity of the charges
and the penalties which would be warranted if those charges

are uitimately held proved.

2. Attention is drawn to Rule 1% of the Kernataka Civil
Services (Classification, Control and Appeal) Rules, 1957, which
fays down the procedu e to be followed when anyons of the
major penalties, viz., reduction, compuisory retirement, remaval
fram service or dismissal from service is o be imposed aﬁd
Rule 12 which provides the procedure to be followed when any

minor penalty is to be imposed,

2} in cases in which charges when held proved justify

the imposition of only @ minor penaity, the glaborate procedurs
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prescribed in Rule 11 is followed, the disciplinary proceedings
‘get protracted, resulting in unnecessary waste of time and

labour.

4. The disciplinary authorities before, initiating disciplinary
proceedings, should parsonally exemine the nature of the charges
and the evidence on which they are based and consider what
penalty would be merited and justified, if the charges are ultima-

tely held proved. -

5. If on such examination and consideration, the discip-
linary authority hoids the view, that having tegard to the gravity
of the charge, a major penalty wouid be - warranted if the charge
is ultimately held proved, he should conduct the disbiplinary
proceedings, following the procedure faid down in Bule 11 and
in every such case where he appoints a specially empowered
authority, for conducting t.hé inquiry, he shouid make an order that
_the inquiry should be conducted under the said Rule i.e, Rule 11,

8. If on the contrary, the disciplinary aufhority on such
examinaticn and consideration, holds the view, that having regard
to the gravity of the charge Gniyé .mincr penalty would meet the
ends of justice when ihe charge is uftimately held proved, he
should proceed to draw up a proposal to take action sgainst the
concerned employee and thereafter conduct the inguiry following

the procedurs laid down in Rule 12 of the Rules.
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7. The whole intention behind these instiuctions is that any
discipfinary action taken against an smployee should be swift and
there should be no protraction invelving avoidable cost, labour and
time. '

b

8. The exercice of discretion and taking a decision on the
selection of one of the two prescribed procedures does not in the least
mean that the disciplinary authority has sither prejudged the charges
or has made up his mind to.impose a penalty.

(Circulzr No. 8. M.S.E.B, 8.0, (L) 71-72 dated 17-4-1971)}



Framing of charges in Inquiries under Rule il of the

‘Marnataka Chvil Services (Clasification, Control and Appeal)

- Rules, 1957.

1. The imperative need to frame correctly and precisely

.charges in disciplinary proceedings instituted against the - emplo-

yees of the Board need hardly be emphasised.

3. A charge envisaged in Rule 11 of the KARNATAKA
CIVIL SERVICES (Classification, Control and Appeal) Rules, is
distinct from and should not be confused with a “propdsal 1o

take action’” contemplated in Rule 12 of the said rules.

3. Itis only when disciplinary proceedings are initiated
under Rule 11 of the Rules, the necessity to frame charges and

draw up a charge-sheet arises. in proceedings instituted under

Rule 12, there is no need to frame a charge.

4. For each act of misconduct, a separate chaige should
be framed. Composite, clubbed, blended or jumbled up charges

should be avoided.

5. Every charge framed against an smployee should be

definite, clear, accurate and precise, special care being taken to

avoid indefiniteness and vagueness.
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6. Under each charge a cleai and precise statement of

the allegations on which it is based should be recorded.

7. A list of witnesses proposed to be examined and a list
of documents relied upon, in support of the charges should
accompany the charge-sheet. Mention should be made in the
charge-sheet that additional witnesses and additional documents,
if necessary would be examined and relied upon, after giving

prior notice.

8. Whenever practicable, the time, date and place of the
act of misconduct and the name of the person against whom it is

alieged to have been committed, should also be meniioned in the

charge.

8. The charge-sheet should ultimately conclude with the

foliowing formula :—

“'Please show cause why suitable disciplinary action should
not be taken against you on the charges mentioned above.

You are required herewith to put in any written statement

yoy maydesire to submit in your defence by....... {specify the date}

Blease also state whether you desire any oral enquiry andfar
to be heard in person. [n cass you desire any oral enguiry to he

held please specify the witnesses you desire (0 cross-examine and



_'thé witnesses you desire to examine in your defence. Your attention
‘s drawn in this connection to Sub-Rule {6) of Rule 11 of the
KARNATAKA CIVIL SERVICES (Classification, Centrol and Appeal)
Rules, .1957. In case you fail to submit your written statement by the

above date the undersigned may proceed with the enquiry on the

basis that you have no defence to offer.”

10. The whole object of furnishing a charge-sheet is to give
an opportunity to the accused 'empioyee who is charged with
misconduct to give an explanation to defend himself. He should,
therefore, be informed, with full particulars, what his alleged faults
are and it should not be left to the employee to find out what the

specific charges against him are.

11. The charge-sheet shouid in no manner indicate that the
disciplinary authority ingiuiring authority has already pre-judged
the charges and has made up his mind.

12. It should not also indicate any penalty for the charges

under enquiry.

13. The charge-sheet should be signed by the disciplinary
authority ¢r, when anether authority has been specially empowered

by him to fiame charges and conduct an enquiry, it should be signed

by that authortity.

14, When o disciplinary authority draws up the charge-sheet
and then specially empowers another authority to conduct only the
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i’nquiry, on those charges, the latter cannot frame charges but
should only conduct the inquiry into the charges framed by the
disciptinary authority.

16. When a specially empowered authority is appeinted to

frame charges and conduct the enquiry, the charge-sheet drawn
up by him, should in the preamble clearly indicate:

a) the number and date of the order by which
and the name and designation of the officer
by whom, he has been empowetred as a specially
smpowered authority to frame charges and conduct

the enaquiry, and

b} that the charges have been framed in the exercise

of the powers vested by the said empowerment.

16. A model form of the charge-shset is here to annexed for
adoption with appropriate modifications according te circumstances

of each case. Where the disciplinary authority himself proceeds 10
frame the charges, and conduct the enquiry, the preamble in the

model form shouid be suitably modified.

(Circular No. 8-M.S.E.B. $.0. (L) 5/71.72, dated 24.4.1871)
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CHARGE-SHEET

{(Model Form)

[, Stivcaenennen. ..................... . Executive Engineer (El}.......

.................. Division, empowered by Sri.coiioiie il
Superintending Engineer (E) ..coveeevveeervinionn. Circle, in his Order
NG, dated...ceerrvarcernienenns issued under Sub-Rule (2) of

Rufe 11 of the KARNATAKA CIVIL SERVICES (Classification, Cont-

rol and Appeal) Rules, 1957 to frame against you .............. charges
on the imputations set out in the sajd order, and to conduct an

enquiry under the said Rule, do hereby charge you as under :

1. Thatyou............ {(now under suspension) while function-
ing as Cashier in the office of the Executive Engineer (Eleci),
Bangalore Division, during the period between 12.9.1970 and
3 21971, collected on 2.1.1971 from the employees, Viz., A. B
and C, Rs. 10/- (Rs Ten) each towards the recoupment of the

excass travelling allowances paid to said empioyees and thereafter
committed graveofficial misconduct, in that you m.sappropriated the

said amount of Rs. 30/-.

STATEMENRT OF ALLEGATIOKS

You were doing duties as Cashier in the Office of the Executive
Engineer {(E1), Bangalore Division, Bangalare, between 12-9-1370
and 3.2.1971 and as such were bound te account for all the

moneys received and paid by vyou in the course of vour duties as
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Cashier. A, B and C who had been'paid excess Travelling Allowances
had 1o refund the excess amounts and in Order No.........covvvveencnn,
dated..........vs.eenne... YOU had bean directed to recover from each of
them the excess amount due, at Rs. 10/- 2 month. On 2 1.1871,
A, B and C paid you a sum of Rs. 10/-each towards part recocupment
which vou recsived. D and E were present and witnessed the .
paymenis made to you by A, B and C. Having received the said
amounts you failed to bring them on the Cash Book and subsequently
misappropriated the said amount of Rs. 30/-. when the information
reached the Executive Engineer, he sent foryou on 3.2.1971
and called upon you to account for the said amount. You -then- lost
your temper, threw away the Cash Book and left the Chambers of
the Executive Engr, challenging him and shouting that you had seen

many Officers, etc.

2. That you..,,,.,é.,... {(now under suspension} while functioning

%z . . .
as Cashier in the offia}of theExecutive Engineer {(E1},Bangalore Oivi-
sionduring the period between 12.9.1970 and 3.2 1971 commited on

3.2.1971 grave official misconduct in that you, when called upon fo
account for the said amount of Rs. 30/- collected from A, B and C
as described in Charge Nao. 1, lost your temper, threw away the
Cash Bogk and left Chambers of the Executive Engineer challenging
him and shouting that vou had seen many executive engineers there

by cenducting your-self in an instuberdinate and indisciplined manner.

STATEMENT OF ALLEGATIONS
You were doing duties as Cashier in the Office of the Exscutive
Enginser (E1), Bangalore Divisicn, Bangalare, between 12-8-1270

and 2.2.197%1. On 2.2.1971, The Executive Enginesr, E! sent



#or you fo appear in his chambers with the Cash Book. Accordingly.
vou went to his chambers on that day at 12 Noon, when the Exec-
utive Engineer was present with the Assistant Engr. Sti.......... .
the Executive Engineer, questioned you as to whether you had coll-
acted a sum of Rs. 10/- each from A, B and C, towards the recoup-
ment of the excess Travelling allowances paid to them. You denied
having collected the amount He then sent for D and E who stated
that they had witnessed you coliecting Rs. 10/- each from A, B and
Con 2.1.197%1. The Executive Engineer, then asked you to show
the Cash Book and atso told you that if you did net account for the
amount, he would take action against you. You suddenly lost your
temper, threw away the Cash Book and left the chambers challen-
ging the Executive Engineer, shouting at the top of your voice that
you have seen many officers. As a result of your throwing the Cash

Book, the Cash Book was torn.

3. That you.....covvievieinnanns (now under saspension) while
functioning as Cashjer in the Office of the Executrve Engineer (E1),
Bangalore division from 12.8.1970 have commited grave misconduct
in that you have remained unauthorisedly absent from your duties

as Cashier from £4.2.1871.

STATEMENT OF ALLEGATIONS

You were doing duties as Cashier in the Office of the Execu-
tive Enginest (E1), Bangalore Rivision, Bangaiore, from 12-8-1970.
After you appeared before the Executive Engineer on 3-2-1871
and conducted yourself in the manner sét out ih the statement
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of allegations accompanying charge No. 2, you left the QOffice and
thereafter have not turned up for your duties as Cashier. You havenot
aiso applied for leave so far. On 4.2.1971, you sent away the keys
of the Cash Box with............A notice was sent to you on 5.2.1971
calling upon you to appear for dutyand thoufgh it was served on you,
you did not affear for duty on 6.2.1871, an order suspending you,
pending enguiry, was passed and it was served on you on 8.2.1971.
Even then you did not turn up for duties and you did not siso send

any explanation as to why you have absentsd yourself from duties.

A list of witnesses and a list of documents in support of
the charges sre here to annexed. Additional witnesses and additio-
nal documents if necessary, will be examined and produced, with

due prior notice.

Please show cause why suitable disciplinary action should

not be taken against you on the charges mentioned above.
You are required here with to put in any written statement

you may desire 10 submit in your defence by............... {specify the
date).

P!eése also state whether. you desire any oral enquiry and/
or to be heard in person. In case you desire any oral enguiry to be
held please specify the withesses you desire to créssexan‘:ine and the
witnesses you desire to examine in your defence. Your aﬁ*ention is
drawn in this connection io s%%bwﬁu!e(ﬁ)of Rule 11 of KARNATAKA
CIVIL © SERVICES (Classification, Control and Appeai) Rules,
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1957. In case, you fail to submit youls written statement by the
above date, the undersigned may proceed with the enguiry on the
basis that you have no defence to offer.

Executive Engineer and Specialéy_ Empowered Authority

To

{Under Suspension}

dedssemaspdd v s nin0dFf bar

(Circular No, B - M.S.E.B. 5. 0. (L) 5/71-72 dated 24.4.1971}



Framing of charges in inquiry under Rule 1 of the
Karnataka Civii Services (Cﬁa.@z_%ﬁcatéan, Control and Appeal)
Bules, [195%7,

1. in Board Circular No. 8 detailed instructions have been
issued as to how charges sheu!_d be framed, what details they should
contain and in what form they should be drawn up. A Model
Form has also been appended td it for adoption with appropriate
modifications according to the circumstances of each individual

case.

2. \‘When & disciplinary authority frames charges in a Depart-
mstnal Enguiry instituted under Rule 11, the articles of charges
should clearly indicate that he has framed those charges in the exer-

cise of his competence as a Disciplinary Authority.

3. If after framing charges as in Paragraph 2, the Discipli-
nary Authortty empowers ancther authority for conducting an inguiry
into those charges, the specially empowered authority need not
frame chargas again but he may have the articles of charges drawn
up by the disciplinary authority served on the delinguent employee,
in case, they have not been served by the disciplinary guthority
and after that service, he may as specially empowered authority

oroceed with the enguiry.

&, ‘When a Disciplinary Authority without framing any charges
smpowers an authority as a specially empowered authority for

framing definite charges and faor holding an enguiry inio those






Cepartmental Enquiries-Examination of YWritten Statement of
defence filed in explanation of the Charges=inquiry Into only

such of the Charges as are not admitted,

. In Pera 13 of circular No. 13, instructions have been
coenveved as 1o what an inguiring authority is regquired 1o do, on

receipt of the written statement of defence filed by a delinguent
smploves in expianation of the charges framed against him.

2. Sub-Rule (5) of Rule 11 of the KARNATAKA CIVIL
SERVICES (Classification, Control and Appeal) Rules, 1857, has {aid
down interalia that on receipt of the written statement of defence,
the inquiring authority shoulo proceed 1o inguire into such of the

charges as are not admitted.

3.7 i1 is, therafore, clear that if a delinguent empioyes has
admitted some charges and denied others, it is not necessary 10
conduct any inguiry into those charges which are admitted by the
deiinquen‘i. It is, therefore, the responsibility of the inquiring
authority 10 examine the writien statement of defence with proper
care and attention and find out which of the charges have been
admitted and which of them have been denied and thereafter make

a clear record indicating that the inquiry would be confined only

.to the charges which are denied by the delinquent. The adoption

of this prcedure will save time and expense and will contribute
to the expeditious conclusion of inguiries.

in judging whether a charge has been admitted by the

detinquent in his written statement of defence, the inquiring



)
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authority should snsure that the admission is clear and unequivoceal.
{1} Admissions of doubiful nature: {il) ambiguous admissions;
(1) admissions made by & Board employee prior to the framing
of charges when he was not in the position of a delinguent and
(1Y) asking for pardon after denying the charges. do not amount
to admissions and in all such cases the inquiry will have {6 be
conducied. 11 is only when there is a clear admission 10 3 charge
which amounts to a plea of guilty, that the inquiry inio that
charge can be dispenced with andthe inquiry conducted into the

other charges noi admi’tfed.

(Circular No, 17-M.S.E.B. - 5.0. (1) 113 | 17-6-1971



Dutles and Responsibiiizias of Presenting Offfcers
in Departmental Enguiries.

1. in Bsard Circular No, 13 detailed instructions have been
issued on the observance of the several stages in the conduct of
Departmental Inquiries instituted under thse provisions of Ruls 11 of
the KABRNATAKA CIVIL SERVICES (Classification, Control and
Appesl) Rules, 1957, as adopted by the Board,

2. Attention is drawn to Sub-Rule {5) {c) of Rule 11 of the
said Rules under which it is competent for a disciplinary authority to
nomminate any persen to present the case in  suppori of the ¢harges
vefore the inquiring authority.

3 When under the said Sub-Rule, a pressnting Officer is
nominated for presenting the case, it is his primary duty to make a
thereugh study of all the oral and documentary evidence {which is
required to be produced in support of the chérges)' available in the
records of the preliminary engquiry and such other papers as are

avaiiable.

4. After making a thorough study as afore said, he should
carefully study the Qhargas?-against the emploves picceedad againsi,
the statement of allegations, and the lists of witnesses proposed
to be examinsd and documents proposed 1o be produced in support

of the charges.

5. 1f onsuch study the Pressnting Officer considers thai -
{!) the charges framed or any of them reguire to be amended;

{11} soms witnesses who require to be examined but have
heen omiitted inthe list, should be examined;

.
% S et el
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{111) some documents which require to be produced bui
have been omitted in the list, should be produced;

he should make an applicstion in that behalf to the inguiring
authority, '

6. If the inquiring authority allows the application,
amends the c¢harges and/or frames additional charges, and
peimits the summoning of additional wiinesses and/or documents’
the presenting Officer shouid before leading sevidenge, ensure that
copies of the amended charges, and additionai lists of witnesses

and documients are furnished to the employee and the employee be
given reasonable time 1o file his supplementary writien statements.

7. lfon the contrary the inquiring authority disaliows the
epplication or after ths employse files his suppiementary written
statement in explanation of the amended and/ or additional charges,
the Presenting Officer should then procesd 1o lead evidence in
support of the charges.

8. Before ieading svidence, the Presenting Officer should
ensure that the delinguent employee has been afforded adequate
opportunity {o inspect the necessary documents and take notes/

copies.

9. For the purpose of leading evidencs, it is the duty of the
Presenting Officer to properly prepare the case in support of the
charges and arrange for himself the order in wh'ch he shouid
examine witnesses. While examining witnesses and eliciting
evidencs he shauid strictly adhere to the instructions conveyed in
Board Circular No 13 and also ensure that the several stages
setout therein are correctly followed in the enquiry.
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10, When more than one witness are cited to speak 0
material facts against the delinquent employee, and the Presenting
Dificer has 10 examing more than one of them, he should as far as
practicable examine them one after ihe other so that iater the
delinqueni may not complain of prejudice for non-examination of
cprioborating witnesses immediately one afier the other.

11. The Prscenting Officer should reaiise that it 1s his duty
10 assist the inquiring authority to arrive at the truth or falsity of ths
charges.

12. In every case in which witnesses in defence of the
employee proceeded against are proposedto be examined, the
Presenting Officer should get into touch with the concerned Officers
and collect well in time, materials for their cross-examination.

13. The Presenting Officer shouid refrain from putting inde-
cent, scandalous and scurrilous questions in the cross-examination
of witnesses and his cross-examination should be confined to
rslevant matiers,

14. The Presenting Officer should asgsist the inquiring autho-
rity to conclude the inquiry promptly and for that purpose he should
afways be prepared with his case and refrain from seeking
unnecessary adjournments on exiguous grounds.

15. The Presenting Officer should be fully conversant with
the rules and the Board circulars relating to departmental enguiries
and ensure that there is no lapse on his part in presenting the case
in support of the charges.

(Circular No., 53-M.S.E.B. - 8.0, (L) 157/71-72, deted 9 12.1571)



Conduct of Departmental Engulry under Rule 11 £.C/A, Rulas,
1957 = Observancs of Several Stages = Preparation of the
Reecords.

1. In Circular Mumbers 8 and 9, insiructions have bsen
issued as 10 how charges, on ths basis of aliegations disclosed in
the report of a Preliminary Enquiry or in the documentary and other
evidence alrsady availabie when no such preliminary enguiry has
been conductad, should be framed and how charges should be
drawn up when an employee of the Board is anim-adveried upon/in
the judgments of courts amd an enquiry in that connection is

undertaksn.

2. Every such charge-chest should be drawn up in triplicate,
one copy being retained by the inquiring authority and the other
two copies sent for service on the delinquent empiovee. The
serving employee should hand over one <opy 10 the delinquent
employes, faking the latier's dated acknowledgment on the other
copy which should be sent back to the inquiring authority, who
should filg it in the enguiry records.

3. Delays in the issue and service of the charge-sheets
should be avoided. If the inguiring authority and delinquent emplo-
vee are in the same place, the former could sand for the latter and
serve the charge-sheet. This will save time. In other cases, it
should be served on the delinguent empjoyee within a reasonable
time, at any rate not/latsr than 10 days from the date of the issue

of the chargs-sheet.

4 Within the time stipulated in the charge-sheet, the
delinquent employee has 1o file his written statement of defence.
The time granted to the definguent employee tor filing his written
statement of defence should be resonable time. While in a case



which the charges framed are simple end the svidence is not sither
voluminous or ¢complicated, a period of'one week may be considered
83 reasonable, a ionger period may be necsssary in cases in which
there are several charges and the evidence in support thereof, is
buiky and complicated.  The inquiring authority should, therefors,
téke into consideration all aspecis and fix a reascnble pericd within
which the written siatement of defence should be filed,

8. I within the period so stipulated, the deiinguent empio-
vee does not file his wrilten statement but makes an appiication for
an extension of time, the inguiring authority, on being satisfiad
that the reasons assigned in the application are substaniial and
justify the grant of extension of time, may grant an extension for a
reasonabls period. it should be noted that any rejection {o grant that
extension will amouni 10 a deprivation of reasonable opportunity.
If on the contrary, the inguiring authority considers that the appli-
cation should be rejscted on the greund thaiitis made for the
purposs of vexation, or delay or for defeating the ends of justice,
he may by & written order reject the application, recording his
reasons, therefor, and direct the delinquent employes to fils his
written statement of defence within a date which should be speci-
fied in that order. A copy of that order should be furnished to the
deiinguent employse There should be a reasonable interval ber-
waen the date on which the order is furnished to the dslinguen:
employes and the date by which he is to file his written siztemen!
of defence.

6. If the delinquent empioyee fails to put in his written

- statement of defence within the stipulated date or does not request

for any extension of time, it is open 1o the inquiring authority to
proceed with the enuuiry on the basis that the deiinquent employes
has no defence statement to file. In such a case, the delinquent
employes will not have availed of the reasonable opportunity

afforded 1o him for defending himself.



7. If the delinguent empioyes applies for copiss of the
statements of witnesses and other records on the basis of which the
charge-sheet has been framed, to enable him to file his written
statement of defence, his attention should be drawn to Sub-Rule {3}
of RBule 1% of the C C.A. Rules and he should be permitted to inspect
the statements and other records and taks notesor extracis thers
from. There is no provision in the Rules for the grant of copies.'

g. While permitting such inspection of the records, the
inguiring authority should always ensure that no access is given 1o
the dslinguent employee tc inspect those documents or parts there
of, the disclosure of which is against the public interesi, In every
case in which he refuses access for inspection of any document,
sither on the ground that it is against the public interest or on the
ground that it is not relevant, he shoufd make a clear order recor-
ding his reasens therefor.

9. If on receipt of the written statement of the delinquent
employee, the inguiring authority finds that the deiinquent employee
has pleaded guilty to the charges, he should conciude the enquiry
and draw up his findings. The plea of guilt must be unambiguous
and unequivocal,

10. if on receipt of the written statement of the delinquent
employes and after such sxamination of the records as may be
necessary, the inquiring authority finds that the delinquent empic-
vee is not guilty of the charges and that it is not necessary to hold
anvy oral enquiry, the inguiring authority should conclude the enquiry

and draw up his findings accordingly.

11. fon the contrary, the inquiring authority considers that
an oral enquiry is 3?&ecessary or the delinqueni employee has deman-
ded such enquiry, he should fix a date for such enquiry and issue a
written notice in duplicate for service on the delinquent employee.



Every such notice should be served in the manner in which the
charge-sheset is served on the delinguent smployse. Al the sams
time, notices 1o wiinesses should also bs issued and all necessary
steps taken 10 ensure that the witnesses are served andare in
attendance on the date fixed for the enquiry.

12. In cases where the delinquent smpioyee has pleaded
guilty to some of the charges and not guilty to others and an oral
enquiry is considered by the inquiring authority to be necessary or
is demanded by the delingueni employee, the snquiry may be con-
fined onily to the charges to which the delinguent empioyee has
nleaded not guilty. |

13. When, on the date fixed for the enguiry, the dsiinquent
emplovee appears, the inquiring authority should then read out and
explain to him the charges and caill upon him 1o plead to the
tharges. If he pleads not quilty, that plea should be recorded. If on
the contrary, the delinquent empioyee pleads guiity that piea should
also be recorded and if in any event the delinquent employee has
- not pleaded guilty in his written statement of defence, the inquiring
authority should elicit a clear explanation as to why hse is plea-
ding guilty when in his written statement he had not done so.
That plea with the any explanation which may be furnished
shouid e recorded. The pieas and the explanation should be
recorded in the veiy words of the delinquent employee. This is
called the first oral statement. After this stgtement is recorded,
it should be read and explained to the delinquent empioyee who
in token of its corrections should attest the record. The inqui-
ring authority should also append to the statement a ceriificate
that it was read over (and translated) and admiited to be coirect.
A mods! form in which such staiement and pleas should be
recorded is hereto annexad.

14 After the first oral statement is recorded as in the prece-
ding paragraph, the inquiring authority should proceed with the



sxamination of the witnesses in support of the charge/s. As each
witness’s examination-in-chief is concluded by the Presenting Ufficer
nominated by the ingquiring/disciplinary authority as the cass may
he for presenting the case, the Inquiring authonty shouid call
upon the delinguent employes 10 cross-sxaming the witness. ifas s
result of the cross-examination, any doubis ars raised, the Pre-
senting Officer may re-examing that wiiness, for clarification and
wheare the Presenting Officar fails to do so and the doubts raised
in cross-examination do warrant ¢larification, the inguiring autho-
rity could himself put questions and elicit the necessary clarifica-
tion, marking those questions as questions by the inguiring autho-
ritv. 1§ on such re-examination either by the Prasenting Cfficer
‘or the inguiring authority, any new matter is introduced, the deli-
nquent emploves should be afforded an oppertunity to cross-exa-
mine the witnesses with reference only to that new matter. If the -
delinquent empioyee, when afforded an opportunity to cross-exa-
mine a witness on the conciusion of the examination-in-chief,
says that he has no cross-examination or refusss 10 CrOSS-£X5=
mine, the nguiring authority should make a clear record at ihe
foot of the axamination-in-chief as under :

“‘Cross=gxamination by the delinguent employee—nil ;"

""Delinguent employee refuses io crosg-examine the witnegs.”’

15. The evidencs of each witness should be recorded in the
form of a narrative in the first person but whergaver necessary
or it has been specifically provided for, the questions put 10
the witness and the answers given by him should be recorded
After the evidence of each witness is concluded, it should be
read and explained to him and if he admits the correctness of
the record, a certificate to that effect shouid be appended at the
foot of the deposition. The last page of the deposition should
then be signed not only by the witness but also by the delingu-
ent emplovee the other pages being initialled by them. A mode!
torm for recording the evidence of wiinesses is hereto annexed.
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8. 1% taore than one witness speaks 1o traterial facis againss
the delinguent empioves the inguiring authority should as far as
practicable ensure thet they ars sxamined one afier the other, so
that, later, the delinguent smployee may not complain of preju-
dice. '

17. It is the inquiring authority’s responsibility to arrive at
the truth or faisity of the charges against the delinquent emplo-
yee and for that purpose he is competent to put whealever gues-
tions as may be necessary both 10 witnesses examined in support
of the charges and to the witnesses examined by the delinguent
empioyee in his behalf. However, the inguiring au-thbri-ty should
not CISS examing the witnesses.

18. If a witnsss whose evidence is considered essential for
the just decision of the case, is neither examined as a witness
in support of the charges nor as a witness on behalf of the
delinquent smpioyee, the inguiring authority could summon that
witness and record his evidence and when he does so both the
Presenting Officer and the delinquent employee should be permi-
tted t¢ cross-examine that witness.

19. Witnesses examined in support of the charges should be
serially numbered as PW1, PW2, PW3, etc., while witnesses exas
mined by the delinquent employee should be numbered as DW1,
DW2, DW3, etc., witnesses examined oy the inguiring authority
should be serially numbered as CW1, CW2, CW3, etc., Documents
relied upon in support of the charges and spoken to by witnesses
shouid be marked in red ink in a conspicuous place, as Ex. P1,
Ex-P2 and Ex. P3 and those relied/upon by the delinquent emp-
loyee and spoken to by witnesses should be marked as Ex. D1,
Ex, D2, Ex. D3, etc., after deciding on their relevancy. Docu-
ments spoken to by witnesses called and examined by the
inguiring authority should be marked as Ex, €1, Ex. €2, Ex. C3,



34

#1c. Documents shouid be marked as exhibits as aforesaid as.-- -

and when the. witness refers fo them in hig" evidence and not al
ihe close of his evidence or at the close of the enguiry.

20. When the examination of all the witnesses in support
of the charges is concluded and the Presenting Officer has
closed his case, the inguiring authority should question the
delinquent emyloyee as to whether he wishes to say anything
in regard to the evidence of the witnesses in support of the
charges and whether he has any defence witnesses 10 De
examined, if the delinguent employes states that he will file a
written statement, he should be asked to file it wiihin three
days. Any statement made by him should be recorded in his,
very words and it should be attested by him in token of its
correciness. This is called the second oral statement. Any
written statement filed by him should be filed in the records.

21. in cases where the delinquent employee makes a state-
ment that he means to adduce defence evidence and wishes
to examine his witnsesses, that statement should aiso bs record-
ed in the second oral statement refened to in the prece-
ding paragraph. A model form is hereto annexed.

22, if the defence witnesses are present on the date on which
the second oral statement is recorded they should bs examined
forth-with. I they are not present "and the de!iﬁQUem_ employee
applies for some time to produce them or requests thfart' notices
for their attendeance should be issued, the inq'giring authority
should grant reascnable time or issue notices, and adjourn the
2nquiry. '

23. Every reasonable opportunity should be afforded to the
delinquent employee to produce his witnesses. Before issuir.g
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notices to defence witnesses the inquiring authority should satisfy
himseif about the relevancy of their evidence in regard to the
charges under enquiry and where he is satisfied that the evidence
of any witness is not relevant or that the delinquent has made
the application for summoning him, only for the purpose of vexa-
tion or delay or for the defeating the ends of justice, he may
refuse to surmon .that witness and record his evidence. A clear
record of such refusal with reasons therefor shouid be made.

24. The delinquent employee should then be allowed 1o exa-
mine his witnesses and their evidence shouid be recorded in the
same manner, as has been done during examination of manage-
ment witnesses. If the delinquent embioyee examines only some
witnesses and gives up the others namad by him as his witnesses,
a clear record should bs made by the inquiring authority that
the delinguent employee dispensed with the examination of those
other witnesses, and his attestation to that record should be obtained.

25. When the enqu'iry has finally concluded, the inguiring
authority should call upon the delinguent employee to say what
he wishes to say on the charges and on the evidence for and
against him and make a brief record of what he pleads. This is
called the third oral statement, a Model Form of which is hereto
annexed. If the delinquent -employee forthwith files a written
statement it should be filed in the record. If on the contrary,
he applies for some time for filing a written statement, the
enquiry should be adjourned giving him reasonable time to
prepare and file his written stetement. If within that time the
delinquent furnishes it, it shall be tiled in the recods. If he
does not do so, if is oséen to the inquiring authority 10 con-
clude the enguiry on the basis that he has no such statement
to furnish in this behalf. N ' ‘

26. Thereafter, the inguiring .authority should carefuily exa-
mine the records and draw up his report within one week
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frorrt the date ‘the enguiry is concluded, -recofdin'g his “findings
clearly in respect of each charge after discussing the evidence
for and against.

97. Where the enguiry has been conducted by an authority
empowered under Sub-Rule (2} of Rule 11 of the C.C A. Rules,
the records of the enquiry should be forwarded to the disci-
plinary authority, duly arranging the records of the enguiry in
accordance with the instructions conveyed in Circular No. 11
for taking further action.

28. The inguiring authority should maintain an order sheet
recording therein the date on which the records of the preli-
minary enguiry were received, the date on which the charge-
sheet was framed and was served and the subsequent day-to
day proceedings, till the conclusion of the enquiry, as also
the applications presented by the delinquent employee and
the orders passed thereon. The order sheet for each day
should be attested by the inquiring authority, the Presenting
Otfficer and the delinquent empioyee.

99, The authority conducting the enquiry must be strictly
jmpartial and should conduct it in such a manner as to ins-
pire belief that it Is being conduted in an impartiai and
detached manner.

30. Enguiries should be concluded with as little delay as
possible, care being taken to avoid all dilatoriness. Adjourn-
ments and postponement of the gnguiry s_heuid be allowed
only when absolutely necessary. It should be noted that when
s Board Employee has besn placed under suspension it wili be
alf the more necessary to complets ¢he enquiry and issue final
orders, with all expedition.

{Circular No. 13-M.S.E.B.-5.0. (L) 9/71-72 dated 6 5.71)



ANNEXURES

Deparimental Enguiry Against...cccicomoocencee
Present: coceene cocaneneon .eeees (Name of the inquiring authority with
designation}. Dated : cvccecoraces

FIRST ORAL STATEMENT OF THE DELINQUENT EMPLOYEE

Question 1 : Have you received a copy of the charge-sheet with a
statement of the allegatiens ? '

Answer :

Quession 2 ¢ Have you submitted a written statement in reply to the
charge-sheet ? Is it now read out to you 7 s it your state-
ment ?

Arswer :

Duestion 3 ; Have you understood the charges ?

Answer

Owestion 4 : The charges have now been read out and explained to
you. Do you plead guilty ar not guilty to them ?

ARSWEF ¢

Question 5 Have you any objection te my halding the enguiry
against you ?

ANSWErP

Duestion 6 ¢ Have you anything else to say hefore | proceed with
the enquiry ?

Answer.:



ig

Recorded by me, read over-{and transiated) to the deponent
and acknowledged by him to be correct.

Signature of the delinquent Signature of the Inquiring
employee . o . Authority.
Deparimental Enquiry Against.....c.o....

Present: ...ocveeeeennno.. (Name of the ihquiring authority with desig-

nation} Dated......ocoovevenens

SECOND ORAL STATEMENT OF THE DELINQUENT EMPLOYEE

Question 1 : You have heard the evidence of the witnesses against
you. Do you wish to say anything at this stage ?

Answer ¢

Guestion 2 : Have you any witnesses to be examined in your

defence ¢
Answer ¢

Question 3 : Do you wish to produce any documents in your

defence 7

L)

Answer ;

Recorded by me, read over (and Er‘aﬂsiated) to the deponent
and acknowledged by him to be correct.

Signature of [nquiring

-Sigﬂamré of the delinguent
Authority

employee
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Deparimentat Enguiry Agalnst ccovivvioereecses

Present b coeeevnroenneennnne. {Name of the inquiring authority with
designation). Dated 1 coovvevorecenn.

THIRD ORAL STATEMENT OF THE DELINQUENT EMPLOYEE

Quesiion 1 : You have heard and cross-examined the witnesses in
support of the charge and examined witnesses (with the
exception of those refused by me as noted already in these
proceedings for the reasons shown) on your sids and such
documents as you required have been produced and ex-
hibited (with the exception of those refused by me as noted
already in these proceedings for the reasons shown). Have
you anythmgqurther to request or say? Yeu are entitled
to put in, if you desire, a further written siatement of
defence.

Bsswer ©

Recorded by me, read over {(and franslated) to the deponsnt
and acknowiedged by him to be correct.

Signature of the delinquent . Signature of the Inquiring
employee. Authority.
Departmenial Enguiry Against .......o.....

Frefemi T ccienerriiniiiinaniianas {Name of the inguiring authority with

designation}. Dated © .ooiivvvinnnens
Deposition By Shri .c.occioreiorsrocenmiunnnnne FW. No. .............

FAther's INAITIE I cueveceonencroreecssneansensenossacsarsnon

AGE D ceiiiioiininions
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Ocecupation : ..... cerarones wesii i easT esS ebe
RESIHBNCE & Lireerivrivecerienrainaonens
Examination-in-Chief by the Presenting Officer: ........cicceccencnsonoos
Cross-examination by the delinquent empioyee . ....ciciviiesinaisoncnases

Re-examination by the Presenting Officer: .c.ciiceeocenrarnines

- Read over {and translated) to the deponent and admitted by him
to be correct.

Signature of the Deponant. Signature of the Ingquiring
Authority.

Signature of the delinguent empioyes.

(Circular No. 13. = M.S.EB. — S.0.(L) 8/71-72, dated
§-5-1971).

Departmental  Enguiries -— Whether the Enguiry
Officer is bound by the technical rules of evidence
conteined in the Evidence Act -~ Whether principles
of natural justice could be ignored,

in Board Cireular No. 13, detailed instructions have been issued
regarding the obseirvance of several stages and preparation of
records, in an enguiry under Rule 11 of the Karnataka Civil Services
(Classification, Control and Appeal) Rules, 1857 as adopted by the

Board. :

2. H may sometimes contsnded that during such enguiry, the
inquiring authority should, while recording evidence, adhere 10
rules of evidence contained in the Indian Evidence Act. Such
contentions are untenable.
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3. it has been helid in several cases that =

{1y Domastic tribunals fike an Enquiry Officer are not

bound by the technical rules of evidence, contained in
the Evidence Act;

but

{i7} they cannot ignore the substantive rules which form part
of the principles of natural justice.

4. While dealing with the scope of Section 33 (2) (b) of the
industrial Disputes Act (XIV of 1947) in Central Bank of india
Limited vs. Prakash Chand Jai = (1969) 11 S.C.J. 583, the Supreme
Court has held :-- ' |

“There are two cases wheare the findings of a Domestic Tribunal
itke the Enquiry Officer dealing with disciplinary proceedings
against a workman can be intsriered with, and thess two are
cases in which the findings are not based on legal evidence or
are such as no reasonable person could have arrived at on the
basis of the material before the Tribunal. When an Indusitrial
Tribunal is asked to give its approval to an order of dismissal
under Section 33(2) (b) of the Industrial Bisputes Act, it can
disregard the findings given by the Enquiry Cfficer onty if the
findings are perverse. The test of perversity is that the find-
ings may not be supported hy any legal evidence at all. Itis
true that in numerous cases, it has been held that Domestic
Tribunals like an Enquiry Gfficer are not bound by the tchnical
rules about evidence contained in the {ndian Evidence Act : bur
it has no where been laid down that even subsiantive rules which
Jorm part of the principles of naturel justice also can be ignored
by the Domestic Tribunal&. The principle that the facis soughs
te be proved wmust be supporied by statements wmade in the
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presence of the person againsi whom the enguiry i3 held and that
statements made behind the back of the person charged are not o
be treated as substantive evidence is one of the basic principles
which éannot be ignored on the mere ground that Domestic
Tribunals are not bound by the technical rules of procedure con-
tained in the Evidence Act. An exception was envisaged where

the previous statement could bs used after giving copies
of that statement well in advance to the workman charged

but with the further qualification that previous statement must
he affirmed as truthful in a general Wayr when the witness is
actually examined in the presence of the workman.**

5. It should, thersfore, be noted—

ff) that a fact sought te be proved against an employee
charged must be supported by statements made in his

presence,

{7}  that statements made behind the back of the emp_loy'ee
- charged should never be treated as subsiantive
avidence.

©(¢if) that a violation of (i) andfor (i) would constitute &
: violation of the Basic principle of natural justice.

{fv) that a domestic enézuéry._is not bounc:i{byr the techni-
cal rules of evigence contained in the indian Evidencs
Act, 1878.

§. The deciplinary and specially empowered suthorities shouid
hear in mind the azbove principles while recording evidenee in
deparimental enquiries conducted by them.

{Circular No. 39—M.8.E.B. 5.0. (L) 124471-72, dated 11-11-1971),
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Departmental Enquiries — whether ~crosssexaminasion
can be conirolled by the inquiring authority —
whether the inquiring authority may refuse the
examination of witness whom he finds irrelevant.

1. Enquiries are sometimes prolonged by unnecessary cross-
examination and bringing on record irrelevant materials and by giving
adjournments for the examination of some witnesses whose evidence
is not relevant or material. The inquiring authorities appear to be of
the view that they are bound to record whatever evidence is adduced
both in support of and against the charges framed against an
empioyee.

2. Attentionh is draWn to Paragraph 14 of the judgment of the
Supreme Court in the case, State of Bombay vs. Nurul Latif Khan
--A.1.R. 1966, Supreme Court 269.

3 The Supreme Court, in the sa;d parac:raph have observed:
" It is true that the oral enquiry which the Enquiry Officer

is bound to hold can well be regulated by him in his cilscrei:mn.
If the charge-sheeted officer staris cross-examining the
departmental witnesses in an irrelevant manner, such cross-
examination can be checked and controlled. If the officer
desires to examine witnesses whose evidence may appear to
the Enquiry Officer to be thoroughly irrelevant, ths Enguiry
Officer may refuse toexamine such witnesses but in doing so
he will have to record his special and sufficient reasons. in
other words, the right given to the charge-sheeted officer 1o
cross-examine the departmental witnesses or {0 examine his
own witnesses' can be legitimately examined and controlled by
the Enquiry Cfficer; he would be justified in conducting the
enquiry in such a way that ifs proceedings are not aliowed ta
be unduiy or deliberately prolonged. - But in our opinion it
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would be impossible t¢ accept the argument that if ¢the
charge-sheeted officer wants to lead oral evidence, the
Enguiry Officer can say that having regard to the charges
framed against the officer, he would not hold any oral
enquiry”’. '

4. It is thus clear from the pronouncement of the Supreme
Court, that it is within the competence of an inquiring authority.

to control the cross-examination of the witnesses in
support of the charges, by the charge-sheeted emplo-
vee and also of the wiinesses on behalf of the charge-
sheeted employee, by the Presenting Officer, by
disallowing irrelevant questions ; '

to refuse to examine witnesses either in support of
the charges or on behalf of the charge-sheeted emplo-
yee, if their evidence is found to have no relevance to
the subject matter of the charges under enguiry.

5. When an Enquiry Officer disallows any question on the
ground that it is irrelevant, he should record the guestion and then
make an order giving reascons for disallowing it.

8. Similarly when an Enquiry Officer refuses to call a witness
to be examined either by the Presenting Officer or by the charge—
sheeted emplovee on the ground that that witnesse’'s evidence
is irrelevant, he should make a clear order indicating his reasons for

such rafusal.

[Circular No 44-0M.85.E.B.-S.0. (L} 138/71, dated 27-11~1971I]
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Examination of witnesses wnot cited in the list of
witnesses accompanying the charge-sheet,

%. In Paragraph 6 of Circufar No. 8, it has been pointed out
that a list of witnesses proposed to be examined and a list of docu-
menis relied upon in support of the charges, should accompany the
charge-sheet.

2. It is somstimes contended in departmental enqguiries, that
witnesses not montioned in the [ist of witnesses accompanying a
charge-sheet, cannot be examined in support of the charges. Such
cantentions are untenable. '

3. There is no provision of law or rufe prohibiting an inguiring
guthority from examining witnesses not mentioned in the list of
witnesses accompanying the charge-sheet, if he considers that they
should be examined in the interests of justice, but such witnesses
should not be sprung on a delinguent employee, by surprise.

4, | if in the course of a departmental enguiry, the inquiring
authority considers that in the interests of justice it is necessary to
gxamine & witness whose name is not found in the list of withesses
accompanying the charge-sheet, he should inform the dsiinguent
employee charged, of his proposal to examine that withess and
make a record to that effect in the order sheet and ohtzin his
gignatureé 1o that record.

5. If the delinquent employee on being so informed states that
he has no cbjection to the examination of that witness forthwith, &
recard to that sffect should similarly be made in the order shest and
the delinquent employee’s signature obiained and thereafter the
witness should be examined,.
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6. If the delinguent employee on being so informed states that
he has no objection to the examination of that witness but reguesis
for time to prepare for his cross—examination, the inquiring authority
should adjourn the enquiry to a nearby future date giving him
reasonabie time to prepare for cross-examining the witness and on
the adjourned date, should examine the witness.

7. If on the contrary, the delinguent employee objects to the
examination of that witness but the inquiring authority considers that
in the interests of justice it is necessary to examine him, the object-
ions raised should be considered on merits and an order made
thereon. The order should be recorded in the order sheet and the
delinquent smployee’s signature obtained,

8. When after considering the objections raised by the delinqu-
ent employee as in Paragraph 7, the inguiring authority has made an
order that the witness shali be examined, but the delinquentemployee
requests for time for preparing for cross-examination, the inquiring
authority should adjourn the enquiry, giving him reasonable ifime. [f
tha delinquent employee does not request for time and has no objec-
tion 1o the examination of the witness forthwith, the witness could
he examined forthwith.

S If witnesses not mentioned in the list accompanying the
charge-sheet are proposed to be examined and their statements have
been recorded in the preliminary enduiry preceding, the regﬂia;—
enguiry, copies of thoss statemants should be supplied to the delin-
quent empioyee well in time or he shoulc be aliowed access 1o those
statements, so that he may persue them and make copies to enabie
him 1o cross-examine those withesses. ‘

16, In this connsction, sttention ig also drawn ¢ the prono-
sncement of the High Court of Mysore in the case of Syed Hussain
Al vs State—1965 (1), Muvsore Law Joumnal 422,
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[Circular . No.- 26—M.S.E.B.—S.0. (L)} 63]71-72, dated
19-7-1971] '

Departmental Enquiry-—opportunity to a delinquent
employee (i) to cross-examine witnesses examined
in support of the charges, (i) to further cross—
examine a witness who on cross—examination by a
co-delinquent, implicated him, and (iil}) o cross—
examine defence witness examined by a codelin-
guent, efe.

1 Attention is drawn to Paragraph 14 of Circulsr No. 13.
The procedure cfetailedrtherein for the examination, cross-exami-
nation and re-examination of witnesses has to be strictly adhered
ta.

2. The present practice of allowing the Preseting Ufficer to
first cross-examine his own witnesses even though they may not
have turned hostile to him, should be given up. The normal
procedure -is that ([} a witness in support of the charge should
be examined in chief by the Presenting Officer, cross-examined
by the delinquent emplovee or by ons who defends him and re-
examined by the Presenting Officer, and (if} a witness on behaif
of the deiinguent should be examined in chief by the dehnguent
smployee or by one who defends him, cross-examined by the
Presenting Officer and re—examined by the delinguent emipioyes.

3. ¥ in the re-examination of a witness in support of the

charges or in the re-examination of a defence witness, any new
matter is infroduced the other side should be given an opporunity
of cross-examination and on that cross-examination. the party

introduging such new maiter, should be allowad to re-sxamine

the witness.
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4. In a departmenial enguiry condueted against two or more
Board employees in a common proceeding, the inquiring authority
should afford to every delinguent employse an opportunity to cross
examine witness‘?examined in support of the charges.

‘B, [finthe course of such cross-examination in a joint enguiry.
one delingusent employee brings on record any evidence which impli-
cates his co-delinquent employee/co-delinguent emplovees, the
iatter should be given an opportunity to further cross-examine
that witness.

€. Similarly, if in the course of a joint enquiry, one delinquent
employee examines any defence witness in his behalf and brings on
record evidence which implicates hiz co-delinguent empioyeejco-
delinguant employees, the latter should be allowed to cross-examine
that defance witness,

7. if such opportunity of cross-examination as in the prece-
ding Paragraphs (5} and (8) is not given by the inguiring authority
the use of such svigence brought on record by the delinguent
employee, implicating his co-delinguent is not permissible.

8. The depositions of witnesses in support of the charges and
those of the defence witneses should clearly indicate that such
oppartunities were given 1o the delinquent emplovees and co-delin-
guent empioyees, and that they were or weare not availed of by them

{Circuler No. 16 -M.8.E.B. 5.0. {L} 48/71-72, dated 17-6-1871).
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Bepartmemmf enguiries——exainination of delmquem
employee as a def“ence witness. -

1. Attention is drawn to Sub-rule (6) of Rule 11 of the
Karnataka Civil Services (Classification, Control and Appeal) Rules,
1957 as adopted by the Eocard, for the holding of departmental
enquiries against iis emplovees for acts of misconduct committed

by them.

2. The said.Sub-rule has provided thet the employes charged
shall be entitied “fo give evidence in persan” and t0. sxamine wit-
riesses in his behalf.

3. As the Sub-rule stands. it is always optional to the
employee charged o examine himself as a defenice withess znd the
inquiring authority cannot and should not compsl him to examine
himself as a defence witness,

4. The expression “fo give evidence in person’™ in the said Sub
rule only means the examination of the emplovee charged as &
defence witness if he chooses to examine himself as such witness. The
right of the employes charged to rebut the evidence adduced against
him being fundamental and implicit in the enguiry against him,
his examination as a witness in his defence s his choice and nor
dependent on- the fm‘ze{mn oj inguiring aMfIEfuféfV '

5. The inquiring authoritiss should therefore note that—

(i) Ehcy havs no authority o . arnneﬁadcfmaukm gmptcgrm
to examine himself as a defence witness :

f?f) - Lm:y haue squatly no. aummrty W oreject a delinguent's
' req*uest to. alleve him 1o emmme fm h‘ as 2 clef fence
w’;tnew; buﬁ ' v
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(iti} they should always allow the application of a delinquent
foral or written) seeking permission to examine himseff
as a defence witness.

6. When an application in wiiting is mads by a delinquent
employee for permissioen to examine himself as a defence withess,
the application should form part of the recards of the enguiry, 2
note about its receipt and the order passed thereon, being made at
the same time in the order sheet. When the request for such per-
mission is made orally, that oral reguest and the order made therean
should be recorded in the order shesi. (n either case, the delin-
guent’s signature shouid be obtained o the order sheet.

[Circuler  No. 25-M.S. E. B-S.0. (L) 61/71-72, dated
I3-7-1871].

i

Deparimental  Enquiries ~ Section (33 Evidence At
not applicable — evidence if an accomplice can pe
the basis of a disciplinary order.

1. The question whether in departmental anguiries instituted
against the employees of the Beard under the provisions of the
warnataka Civil Services (Classification, Congral and Appeal} Rulss,
as adopted by the Board, the evidence of a witness wha is an
sccomptice can be the basis of a desciplinary penalty, although it
i uncarroborated in material particulars by other evidence, has
been examined.

2. Attention in this connecticn is drawn to Section 133 of the

Evidence Act and Hlustration {b} 10 Section 194 of that Act. Ths
rute of prudence that an sccomplice is unworthy of credit unless

7



corvroborated ' in material particulars, which has now hardened iself
into a rule of law and which has reduced the wide ambit of Section
133 Evidence Act, has no application to departmental enquiries.

M.S.EB.-3

3. There is, thersfore, no reason why an accomplice’s evidence
cannot be made the basis of a disciplinary penalty, even though it
may not have been corroborated by other evidencs in material
-particulars.

4. if in g departmentat enquiry, the inguiring authority chooses
to rely on the evidence of an accemplice even if uncorroborated and
holds the charge as proved, a court cannot set aside that finding
merely on the ground that it is founded upon the evidence of an
accomplice. -

B. Attention in this connection is drawn ¢ the pien@gncement
of the High Court of Mysore in the case of B.V.N. lyengar vs. State
of Mysore-Writ petition No, B77/1962. '

6. The disciplinary and inquiring authorities in the Board
should take due note of the above principles while assessing the
avidence in deparimental enquiries,

[Circular  No. 31— 8. B. B~=8.0. (L} 7871-72, dated
4-8-[971.]

Deparimental  Enquiries —— exiraneows  evidence o
document in regard to which the employee has no
apporpmity of sav ~— not o be relfed upon.
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1. It has been noticed"a'n' an appeal preferied to the Board by
an smployee against an order made E:ﬁy' the disciplinary authority
imposing on him a p:nalty, that after the enquiry had concluded, the
inguiring autheority made a reference 1o an Executive Engineer seek-
ing clarifications on certain points raised by the cmployee and after
obtaining the clarifications, made use of his letter and the clarifica-
tions in respect of which the employee had no opportunity of his
say, in his report of enguiry. Any such use without giving an
gpportunity to a delinquent employee to say what he wishes 1o, is
against tho principles of natural justice.

2. In-Sfate of Assam and another ve. Mahendra Kumaradas and

others—(1970}, II Supreme - Coure Journal 639, the Supreme Court
kias held :~ R C a

il

It is highly improper fol"r"' an Enquiry Officer during the
conduct of an enguiry to attempt to collect any materials
from outside sources and not make that information so
collected. available to the delinquent officer and further
make use of the same in the enqurry proceedings  There
may be cases where a YerY ctever and asmre enguiry officer
may collect outside information behind the back of the
detinquent officer and without any apparent reference o
the information so collected, may have been influenced
in the conclusions rec@rded by him against the delinguent
oificer concerned. {f if 15 established that the material

chind the back of the delinouent officer has been
‘collected during the enquiry and such material has beén
reiied an by the enguiry officer without its having been

disclased to the definguent officer, it can be sweted thar

the enauiry proceedings are vitisted "

3. The disciplinary, and ’nqu!rmq authorities should take due
note of the aforesaid onsew“mans 5 tHe Supremie Court and ensurs
that the disciplinary Dmceed nqs thev condue *{, ‘do not suffer from
any such infirmity. ' ' _

[Ctroular Noo 2F--M.S.E.B.- 8.0 fﬂ 29[71-72, dared 29-6-1571]

1
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Procedure in denovo enquiries——whether the siatement
of witnesses recorded in the original regular enquiry
could be treated as evidence when they are either
dead or are not available—~steps to be taken.

1. In Circular No. 13, detailed instructions have been issued
on the observance of the several stages axjd the preparation of the
records of the enqguiry when a departmental enquiry under Rule 11
of the Karnataka Civil Services (Classification, Contrel and Appeal)
Rules is undertaken.

2. When a penalty imposed on a Board employee in ‘any such
enquiry is set aside, o account of any procedural defect, technical
irregularity or other reasonable cause and a denove enquiry is order-
ed, the guestion whether, when some witnesses become unavailable .
by reason of their death, physical incapacity or other cause, their
statements recorded during the original enguiry on the conclusion of
which the penalty which has been sst aside was imposed, could
be treated as evidence in the denove enquiry. has been examined.

3. There is at present no provision in the Civil Services
(Classification, Contrel and Appeal) Rules giving any guidance in
this behalf but it should, however be neted that if in the demenové
2Nquiry any witnesses required fo be examined are sither dead or
have become incapable of giving evidence or are untracsable, their
statements recorded during the original enquiry on the conclusion
of which the penalty which has been set aside was imposed, can
be treated as evidence in the demove enquiry provided that-

{a) in the original enquiry the delinguent Board employee

has sither cross-examined or at least had the right and

- was given the opportunity to cross-examing those
‘witnesses, and '
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(b} the questions in issue in the denove enquiry are sub-
stantially the same as in the said original enquiry.

4. If the two conditions set out in {#) and (b) in the preceding
paragraph are not fulfilled, such statements cannot be treated as

evidence in the denove encuiry.

&. In cases where the evidence of witnesses recorded in the
satlier proceeding is treated as evidence in the denovo  enquiry, the
recards of the denovo enguiry should dlearly bear out:

{a} that attempis were madse to secure the attendance of

those witnesses, and

(b} their attendance could not be secured becauss they
wzre dead or their whereabouts could not be ¢raced
in Spite of efforis; or

{c} that those witnesses were secured but had become in-
capable of giving svidence:

{d} thetinthe origina! enguiry those withescss were cross-
examined by the delinguent Board emplovee : or

{e} thatin the original enquiry the Board empluyes had

the right and opportunity 10 cross-examine those
witnesses but had failed to exercise thar right and
avail that opportunity '

(f) that in the exercise of that right the delinguent
Board employee had stated that his cross—examination
was nil : and

{g) thati the guestions in issue in the denoro snquiry are
substantplly the same as in the original enquiry.
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B. As regards {a) and (&) in the preceding paragraph, notices
issued to those witnasses for service and returned with endorsements
of non-service, should be marked as exhibits and those who made
attempts to serve the notices, should be examined as witnesses. As
regards {c) there should be medical evidence of incepacity to give
evidence. As regards {d}. (e} and (f) the inquiring authority
shouid closely examine the relevant records of the original enquiry
and make, in the order shest, a clear record of his findings before
treating the statements of those witnesses as evidence in the denove
enquiry.

[Cirewlar No. 28—M. 8. E. B, —S8. 0. {L) 68/71-72,  dated
i6-7-1971.

deparimental  Enguiries —— appoiniment  af  specially
empowered authority by designation — whether a
successor inquiring authority can continue the
exquiry and draw his report on evidence parrj};
recorded by his predecessor.

1. In Cireular No. 7, it has been pointed out as o how an
order appointing an authority as a specially emipowered authority for .
conducting a departmental enguiry under Rule 11 of the Karnataka
Civil Services {Classification, Controt and Appeal) Rules, 1887
should be made.

2. Whenever an order under Sub-rule {2) of Rulg 11 of the
said Rules appointing an authority as a specially empowersd authoe-
rity is reqguired to be made, that sppointment should be made not by
name but by designation.

3. When &n suthority is appointed by designation, as a specially
empowsred authority under Sub-rufe (2} of Fule 11 of the said Rules
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for conducting a departmental enquiry and in pursuance thereto he
conducts the enquiry in part and is, thereafter, transferred and s
succeeded by an officer of the same designation, the latter is com-
petent o continue the enquiry, conciudeit and draw up the report
of ‘enquiry, recording his findings.

4. Any contention that areport of enguiry with findings drawn
up by a successor inquiring authority on the basis of the evidence
pnartly or wholly recorded by his nredecessor inguiring authority is
violative of the principies of natural justice. is untenable.

5. Attention in this connection is drawn to Bauribandhu Misra
vs. Inspector—-General of Police—AIR 1970, (rissa 213.

&. The High Court of Orissa, relying on the pronouncements
af the Supreme Court reported in {g)} A.L.LR., 1964, S.C. 384,
{by AR, 19689, S.C. 866 and {¢) of the Madras High Court
reported on ALR,, 1966, Madras 203 (MB) has ruled thar ;

(t} there is no rule that in a disciplinary proceeding the
successor  inguiring authority cannot rely upon  the
gvidence recorded by ths predecessor inguiring autho-
rity ;

Gii) in the absence of any such rule thereis no viclation
of the principles of natural iustice mersly becsuss the
successor inguiring authority was not in a position to
ghserve the demeanour of withess®s

(iiiy the disciplinary authority is the authority to impose the
penalty and in cases where the evidsnce is recarded by
inguiring authorities, the disciplinary authorities neces-
sarily have no opportunity of marking the demeancur of

. witrnesses :



(i} when the - ultimate punishing authority can tgke the
decision to impose the penalty without marking the
derneanour of witnesses it would:-be fantastic to say
that a successor inquiring officer cannot draw up the
report of enquiry unless' he himself has recorded the
entire evidence. :

7 Therefore a successor inquiring authority can draw up the
report of enguiry recording his findings on the basis of materiails

coliected by his predecessor inquiring authorities. .

[Circular No. 27, —M.S.E.B. — S.0.{L) 62/71-72, dated
24-7-1971].

Departmental enquiry conducted in part by one inquir-
ing authority — whether could be continued by a
successor inguiring authority or by another inguiring
authority to whom it is transferred,

1. [n Board Circular Ne 28, instructions have been issued as
32] w’hen and under what circumstances, statements of witnesses
recorded in the original regular departmental enguiry could be treated
as avidence when that enquiry is heid denove. . Those instructions
should be noted.

2. The questions as to whether {i} when an inquiring authority
who has conducted & departmental enquiry in part is transferred and
he is succeeded by ancther, the latter is compeient to continue and
conclude the enguiry or has to commence it denovo, and (i} when
an enquiry which has been conducted in part by ene inguiring
authority is transferred to another authority for disposal, the latier
is competent 1o continue the enquiry and conclude it or has to com-
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mence it denove, have heen examined with reference to judicial pro-
nouncemeants.

2.  When an authority, who by his designation has been
appointed as a specially empowered authority to conduct an enquiry,
eonducts it in part andis, thereafter, transferred to another juris—
diction and is succeeded by another authority of the same desig.
nation, the latter is quite competent to continue the enquiry from
the stage it has reached and conclude it. In case, he considers that
he should commence it denovo, he couid do so.

4. When an authority who bv his name and designation has
been appointed as & speacially empowered authority 10 conduct an
enquiry. conducts it in part and is, thereafter, transferred to gnother
jurisdiction and is succeeded by another authority of the same desig-
nation, the latter is not competent to continue the enquiry and
conclude it. Separats orders are necessary for him 1o continus
the enquiry from the stage reached or to commenae it d@?wi?m_

5. When an enquiry which has been conducted in part by an
authority who either by his designation or by his name and designa-
tion has been appointed &8s & speciaily empowaered authority, is
transferred to another authority appointed as a specially empowered
authority, the latier is quite competent to continue the enguiry from
the stage reached and conclude it or commeance it denovo.

8. A deparimsntal enquiry is not a judicial trial and the em-
nloyee procesded against has no statutory right to demand a denovo
enquiry before a succassar inquiring authority or before the autho-
ity to whom tha snquiry s transferred.
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7. Atftention in this connectian is drawn to ...:

{iy Hardeepsingh ve. LG. of Police ... AR, 1963,
Funjab 90.

fiiy N, K. Prasad vy, State of Bihar and QOrissa ... ALR.,
7887, Patna 175, :

(i#y D.L.G. of Police v Amalanathan., AR, 1968,

FChcular Noo 31 MSESB LS00y 188/71-72,  dated
4-12-1971,.

1. Sometimes inguiring authorities have sither in their report
of enquiry or separately, recommended penaities also f@r the
charges held by them to have been proved.

2. According to Sub-rufes (7} and {8) of Rule 11 of the ssaid
Rules, it is clear that while it is within the competence of an inguir -
ing authority 1o record in his report of enqguiry bhis findings on
sach of the charges together with rsasens, therepfy it is outside
hig competsnce to recommend either in his report of enguiry or
saparately by a letter, any penaity for the charges held proved.
The penalty to be Imposed for the charges held sroved, i within
the province of the disciplinary authority.

3. Attentionin this uenrmcL o is drawn 10 State of Gujarat v
®. G Teredesal and another = (1888), T Supreme Cowrt Jowral

5

[

740, wherin the Supreme Court hag hel
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“The Enguiry Officer is under no obligation or duty to make
any recommendation in the matier of punishment to be im-
posed on the servant against whom the departmental enquiry
is held, and his function merely is to conduct the enquiry in
accordance with law and to submit the record along with the
findings or conciusions on the various c¢harges which have
been preferred against the delinquent servant. But if the
enquiry officer proceeds to recommend that a particuia%’f
penalty or punishment should be fmposed in the light of the
findings or conclusions, the question is whether the officer
concerned should be informed about his recommendations. In
other words since such recommendations form part of the
record and constitute appropriate material for consideration
of the Government it would be essential that that material
should not be withheld from him, so that he could, while
showing cause against the proposed punishment make a
proper representation. The entire object of supplying a copy
of the report by the enquiry officer is to enable the delinquent
officer to satisfy the punishing/autharity that he is innocent
of the charges framed againsi him and that even if the charges
are held to have been proved. the punishment proposedto be
inflicted is unduly severe. If the enquiry officer has alsc
made recommendations in the matiter of punishment that is
likely to affect the mind of the punishing authority even with
regard to the penalty or punishment to be imposed on such
officer, the requirement of a reascnable opportunity would
not be satisfied unless the entire report of the Enguiry Officer
including his views in the matter of punishiment are disclosed
to the delinquent servant.*’

4. The pronouncement of the Supreme Court has been relied
upon by the High Court of Mysore, while dsaling with a similar
guestion, in the case of Y. Rupla Naik vs. State — (1889}, Z Aysore
Law Journal 452.
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5. The inguiring authorities should, therefors, refrain from
making any recommendations either In their report of enguiry or
elsewhere, as to what particuiar penalty should be imposed for the
chairges held by them to have bsen proved.

6. if in any event, an inguiring authority, either by oversight
or in contravention of these instructions, has made any recommenda-
tions about the pensalty 10 be imposed for the charges held proved,
gither in his repart of enquiry or separately by a letter, the discipli-
nary authority should teke pariicuiar care to ensure that a copy of
those recommendations is also furnished to the delinquent employes.

[Circular No. 18 -~ M.S.E.B. — 5.0 (L) 44 dated 17-6-1871).

Departimental Enquiry under Rule 1T of the Karnataka
Civil Services  (Classification, Control and Appeal}
Rules, 1957 —— issue of show-Cause Notice ——
before passing orders.

T. InCircular Nos. 8, § and 13, detziled instructions have
been issued as te how charges should be framed and a chargs-sheet
should be drawn up when & departmental enguiry is undsrtaken by a
- disciplinary suthority or when another authority is ordered by the
former to conduct a deparimental enauiry under the provisions
of Rule 11 of the Karnataka Civil Services (Dlassification, Control
and Appeal) Rules. 1957 and as to how such enquiries should be
conducted.

2. Paragraph 26 of Circuler No. 13 lays down thaton comple=
tion of the enguiry, the inquiring authoriiy should cargfully examine
tha ?ecarﬁ‘s and draw up his report of enguiry recording his findings



clearly in respect of each charge, after discussing the evidence
for and against.

3, When the report of the enquiry along with relevant records,
duly arranged in accordance with the instructions laid down in
Circular No. 11, is received by the Disciplinary Authority, frem the
inguiring authority, it is the responsibility of the former to carefully
examine the records, propetly assess the evidence and ensure
whether the findings reached by the irguiring authority are justified
by the oral and documentary evidence produced during the enquiry
in support of the charges and on behalf of the delinguent employee:

4. If the inquiring authority's findings are that the delinquent
employee is not guilty of any of the charges framed and the discip-
linary authority agrees with those findings, the latter should make
an order exonerating the delinquent employee, and it will not be
necessary in such cases to give to the delinquent employee, show-

cause notice.

5. if on the contray, the inguiring authority’s findings are that
the delinquent employee is guilty of all or some of the charges
framed and the disciplinary authority is in agreement with those
findings, it becomes incumbent on %e disciplinary authority 1o
isstue to the delinquent employee a show-cause notice. A modei
form of the show-causs notice is annexed hereto and marked
Annexure ‘4. The form could be adopted with suitable modifications,

if any, according to the circumstances of each case. A copy of
enguiry drawn up by the inquring autherity should accompany the

fho=repori=cf=the show-cause notice, to enable the delinguent

employee to effectively and adequately, show-causs,

8. if the inquiring authority’s findings are that the deli~quent
employee is guilty of some charges and not guilty of cthers, but the
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disciplinary authority is in disagreement with the inquiring authority
and finds that the delinguent employee is guilty of all the charges,
it becomes incumbent on the disciplinary authority to issue a show-
cause notice. A model from of the show-cause notice is annexaed
hereto and marked Annexure ‘B‘. The form could be adopted with
appropriate modifications, according to the circumstances of each

case.

7. Before issuing the show-cause notice in every such case,
the disciplinary authority should make a clear record of his reasons
for disagreeing with the inguiring authority in regard to the charges
tn respect of which the inquiring authority has recorded a finding of
not guilty. Along with the show-cause notice, the disciplinary
authority should also furnish te the delinquent employee, copies of
— (i) the report of the inquiring authority containing his findings;
and (i) his (disciplinary authaority) record of his reasons for disa-
greement with the inquiring authority, drawn up as above required.

8. Any omission to furnish to the delinquent, copies of the
report of the inguiring authority and the disciplinary authority’s
record of reasons for disagreement referred to in the precading
paragraph, will vitiate the whole enquiry and ultimately, the penalty
imposed on the delinquent employee. The disciplinary authaorities
should, therefore, take special care to ensure that there is ne such
omission on their part.

9. Special care should be taken to clearly mention in the show-
cause notice that the penalty mentionedis provisional/tentative. Any
omission to specify that the penalty proposed is only provisional
or tentative will vitiate the entire proceedings.

10. The wordings in the show-cause notice should not give
any indication that the disciplinary authoriiy has alrcady made up his
mind in regard to the findings as well as the punishment. It should
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be noted that if there is any such indication, the issue of a show-
cause notice becomes just an empty formality and the entire pro-
ceedings get vitiated.

11. The delinquent employee in his reply to the show-cause

notice is entitled to contend, among others —

{f} that the enquiry at which the findings have been arrived
at, is vitiated by a breapch of the principles of natural
justice :

{ii) that the findings are not supported by the evidence in
the procesedings ; 4

{fitf} that the evidence against him is not worthy of credsnce :

{fiv} that he is not guilty of any misconduct to merit any
punishment at all ;

(v} that the punishmsnt proposed cannot properly be
awsarded on the findings arrived at, that is to say, the
charges proved do not require the particular punish-
meant proposed to be awarded.

12. The disciplinary authorities should take care to ensurs that
while issuing the show-cause notice, reasonable time, is given 1o the
delingusnt employee t¢ show-cause te the notice. Any failure 10
give reascnable time will amount to a deprivation of reasonable
opportunity and thersfore the period by which the delinquent,
should be reguired to show cause to the notice, should be adequats,
having regard to the compiexity and magnitude of the case, the
volume of evidence involved, the gravity of the charges, the
nature of the defence and other aftendant factors.
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13.  Onreceipt of the reply fiom the delinquent employse show-
ing cause f¢ the notice issued to him, the disciplinary authority
should examine the points raised therein, vis-a-vis, the evidence
and the findings of the inquiring authority, properly examine the
merits and then make his final orders.

[Circular No. 14 -~ M.S.E.B. — S.O0.(L) 31j71-72 Dated
3-6-1971].

ANNEXURE ‘Af
NOnia, Rated..ivirninincinnnnne.

Show-Causs Notics

(now under suspension).

READ :

1. Order Neowovvoeians .. dated. ccociricenneiriecens of the Superinted—
ing Engineer (Electrical)..ccecueennnnn. ereraanronace Circle appeinting ths
Executive Engineer (Electrical)...vcvoreorcnn.... Division as inguiring
~ authority for conducting departmental inquiry against......... ceocscans

2. Beport NO,ovreevreienees dated. . iciiiiiiiiseeen of the Executive
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Engineer (Elecirical},...............Division submitting the records of
the enquiry with his findings.

WHEREAS in my Order NG ...oovviviniiennn, dated.......ooeenenn. the
Executive Engineer (Electrical),...oe0uee.....Division, was under sub-
rule (2) of Rule11 of the Karnataka Civil Services (Classification,
Control and Appeal) Rules, 1957, empowered to frame definite
charges ageinst you and to hold an enquiry and submit his report

with his findings ;

AND WHEREAS in pursuance therets, the Executive Engineer
{Electrical),..................Division, hereinafter, referred to as the
inquiring authority framed the following charges and held a regular
enanity ;

T, That YoU.cvoviiiirneennn. (now undar suspension) while
functioning as Cashier in the Office of the Executive Engineer (Elec-
trical), Bangalcre Division, during the period between 12-9-1970
and 3-2-1971, cellected on 2-1-1871 from the employees, viz., "A’,
‘B"and ‘'C" As. 10/~ (Ten) each towards the recoupment of the
excess travelling aillowances paid to the said employees and
thereafter, committed grave official misconductin that you misappro-
priated the said amount of Rs. 30/-.

2., ThaT YOU.ccoiivrionivn i {(now under suspension while
functioning as Cashier in the Office of the executive Engineer
{Electrical}, Bangalore Division, during the period between 12-8-1870
and 3-2-1971 committed on 3-2-1971 grave official misconductin
that vou when calfed upon to account for the said amount of Rs. 30/-
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collected from ‘A7, ‘B and ‘C‘ as described in Charge No. 1 lost

your temper, threw away the Cash Book and lsft the chg¢mbers of
the Executive Engineer challenging him and shouting that you had
seen many Executive Engineers, thereby cenducting yourself in an
insubordinate and indisciplined manner.

3. That you.. ..(now under suspension) whila

functioning as Cash;er in the Ofﬁce of the execuitive Enginesr

(Electrical), Bangalore Division, from 12-9-1970 have committed
grave misconduct in that you have remamned unathorisedly absent

~ from your duties as Cashier from 4-2-1971.

AND WHEREAS on the conclusion of the said enquiry, -the
inquiring authority has held that all the three aforesaid charges have

been proved.

AND WHEREAS on a careful examination of the entire depart-
mental enquiry records, the findings of the inquiring authority and
the evidence on record, | have coms to the praovisional conclusion

- that you are guilty of the said charges ;

AND WHEREAS for the charges so held proved, | have come
to the provisional conclusion that the penalty of dismissal from
service should be imposed on you ;

NOW, THEREFORE, | do hereby direct you (o show-cause
direct to me in writing within fifteen days from the date of ihe
receipt of this notice why action as aforesa:d should not be taken

against you.
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A copy of the report of the inquiring autherity containing his

findings, is hereto annexed.
Superintending Enginesr (Electrical)

................................... Circle

To

---------------------------

...........................

..............................

for causing service of the original show-cause notice and
the report of the inquiring authority, on..vveverreiernrinnnn.
under acknowiedgement with date, on the dupiicate copy
which should be returned to this office eatly.

[Circular No. 14/71-72—M.S.E.B.—S5.0. (L), 31/71-72, dated
3-6-1971]/. '

ANNEXURE ‘B’

SHOW-CAUSE NOTICE

Departmental EnqUIry GZaiNSi......vccocienscicionioncriioirencn

{now under suspension).



READ

t. Order No coceveveno. dated..................of the Superintend-
ing Ecgineer (Electrical} vovveeivniveeninsnnn Circie gppointing the
Executive Engineer {Electrical),.......ccovvrvennnnn. Divisi on, as inguir-

ing authority ‘for conducting departmental enquiry against ........ ..

2. Report NO...oo.eveeven.... dated.............. ....of the Executive
Engineer (Electrical)........cvovevveveoneenonn. Division, subn‘iitting the
records of the enguiry with his findings.

WHEREAS in my Order Na ................... dated... .cocvennnnenn. the
Executive Enginesr (Ei sctrical), ..co..... seerseonanras Division, was under
Sub-rule (2} of Ruie 11 of the Karnataka Civil Services (Classification,
Control and Appeal) Rules, 1957, empowered to frame definite
charges against you and to hold an enquiry and submit his report
with his findings :

AND WHEREAS in pursuance thersto, the Executive Engineer
(Electrical), cocnnurininnnnoninn.o .. Division, hereinafter, referred to as
the inquiring authority framed the following charges and held &
regular enquiry :

1. That vou., ~{now under suspension) whils
functioning as Cashser in *he Gfﬂce of the Exescutive Enginesr
(Electrical), Bangalore Oivision, during the period between
12-9-1970 and 3-2-1971 collected an 2-1-1971 from rhe emplovees
Rs. 10/- {Ten) sach towards the recoupment of the excess travelling
atlowances paid to the said employses and, thsreafter, comm.taed
grave official misconduct in that vou misappropriated the Ea!d
amount of Hg. 30~
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2. Thatvou ........ ... L. {now under suspension) while
functiening as Cashier in the Office of the Exescutive Engineer
{Electrical}, Bangalore Bivision, during the period  betwaen
12-8-1970 and 3-2-1971 committed on 3-2-1971 grave official
misconduct in that you when called upon to account for the said
amount of Rs. 30/~ collected from ‘A‘, "B’ and ‘C’ as described in
Charge No. 1, lost your temper, threw away the Cash Book and left
the chambers of the Executive Engineer, challenging him and
shouting that you had seen many Executive Engineers, thereby
conducting yourseif in an insubordinate and indisciplined manner.

3. That vou.. e ..{now under suspensicn) while
functioning as Cashuer in *he Ofﬂce of the Executive Engineer
(Electrical), Bangalore Division, from 12-9-1870 have committed
grave misconduct in that you have remained unauthorisedly absent
from your duties as Cashier from 4-2-1971.

- AND WHEREAS on the conclusion of the enquiry, the inquiring
authority has held that Charges 1 and 3 atore described have been
proved ang Charge No. 2 has not been proved

AND WHEREAS on a careful examination of the entire depart-
mantal enquiry records, the findings of the inquiring authority and
the evidence on record, | agree with his findings on Charges 1 and 3

and for the reasons set outin the accompanying record, disagres
with his finding on Charge No. 2 and provisicnaily hoid that}.l‘the

three charges have bean proved : ol

AND WHEREAS for the charges so held proved, | have come
to the provisional conclusion that the penalty of dismissal from
sgérvice shouid be imposed on you ;

NOW, THEREFORE, | do hereby direct vou to show cause
direct to me in writing within fifteen days from ths date of the
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receipt of the notice, why action as aforesaid shouid not he taken
against you.

A copy of the report of the inquiring authority containing his
findings and a copy of the record of my reasons for my disagreement
with him, in regard to hjs finding on Charge No. 2, are hereto
annexed. -

Superintending Engineer (Electrical),
ceesenn... Circle.

RECORD OF REASONS FOR DISAGREEMENT WITH
THE FINDING OF THE INQUIRING AUTHORITY
ON CHARGE NO. 2

The inguiring authority has in his report reached the conclusion
that Chaige No. 2 has not been established., The only reason
advanced by him to disbelieve, the evidence of the witnesses is that
if as stated by them the delinquent employee had thrown away the
Cash Book, the Cash Book should have been torn and as the Cash
Book which was produced as a material object was found to have
not been torn or damaged in the slightest manner, - the entire
evidence relating to the charge is rendered incredible, The
reasoning adopted by the inquiring authority to disbelieve the
evidence of the withesses relating to this charge does not commend
itself to me. There isno evidence of the quanium of force with
which the Cash Book was thrown and in the absance of that evidence
the possibility of the Cash Book not having been torn Or damaged
when it was thrown cannot be excluded. The evidence of the
Exscutive Engineer is attacked on the ground that it is tainted and
interssted but it has been amply corroborated by the evidence of
‘D’ and ‘B whao happened to be present at the time. The guestiong
in the cross-examination of these two witnesses are just shets in-
the dark isaving their estimony unimpaired, No motive is suggested
oy the delinquent employee to show that they have been deposing
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falsely but far from that, he has admitted their presence in the

chambers of the Executive Engineer atf that relevant time. Their
evidence proves that the delinguent conducted himself in the manner
described in Charge No. 2 |, therefore, accept their evidences
disagree with the inguiring authority and hold that Charge No. 2

has also been proved.

Superintending Engineer (Electrical},
Te

Through ....... drerecons e imaeenies

Copy 0 fvcirervennnn,

for causing service of the original show-cause notice with
the copy of the report of the inquiring authority and the
copy of the record of reasons for disagreement, on ths
delinquent employee under acknowledgement with the daie

gn the duplicate copy which should be returned to this
office early.

[Circular No. 14 — M.SEB — 8.0. {L), 31/71-72, dated
3-6-18711 '

Arrangement and forwardal of records of inguiry i
disciplinary proceedings — to appeilate authorities
Jor disposal of appeals — instrucrions issued,

f. The recorde of every disciplinery proceeding conducted
under Rule 11 of the Karnataka Civil Services {Classification, Contrc!
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and Appeal} Rules, 1857, should, before being sent to the appeliate
suthority whenever called for, be arranged in four files, viz., {*) File
‘A, (2) File 'BY, (3) File 'C’, and (4) File "D",

2. File "A’ should contain the following records arrangad in
the order in which they are set out below ;

(i)

(i)
| (iii)
(iv}
(v)

(vi)
(rii}
(viii}
{ix)

(x)
(i)

{xif}y

QOrder shest in which the day-to-day proceedings of the
enquiry are indicated.

Charges framed and served.
Written statement of the delinquent erﬁ_blcyee,

Pleas to the charges read and explained.

Depositions of witnesses in support of the charges.

Statement of the delinguent employsse including his
written statement if any filed before the commencement
of the examination of the defence witnessss.

Depositions of defence withesses.

Final statement of the delinquent employese including
his written statement, if any.

Report of the inquiring authority recording his findings

-on gach of the charges.

Show-cause nofice {ssued and sarved.
Reply to the show-cause notice.

Final arders of the disciplinary suthority.



4 File ‘B’ shouid contain =

[ij Exhibits in supporst of the charges which wouid have
besn marked in red ink as Ex. P1, Ex. P2, Ex. P3, etc,

{1} Exhibits on behalf of the delinquent employes which
would have been marked as Ex. D1, Ex. D2, Ex. D3,
eic.

(#ifj Exhibits which the inquiring officer has chosen to mark
them in the interests of justice and which would have
been marked as Ex. C1, Ex. C2, Ex. C3, stc.

5. File 'C’ should contain 2!l misceliansous papers including
applications made by the deliguent empiovee, orders passed thereon,
notices issued to ths delinquent employee and witnesses and orders
including those s2rved on them. endorsement if served = all duly
srranged chrenologically maintaining the seguence of daies.

6. File "D’ shouid contain ths records of the preliminary
enquiry. If any decument in these records has been taken out and
marked either as = prosecution or a defence or the inguiring
authority’s exhibit, a slip of paper indicating thst it has been
removed and marked as an exhibit, shouid be snserted at the
appropriate piace in tha records. |

7. Each of thess files shouid be page numbered with 2 pheris
of the contents at the facing,

5

8. When an inguiring autharity has to send the records of the
enguiry o the disciplinary authority and when = déscég?inafy BUTGFTY
has o send the records 1o the sppsilare authority, he ghould
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invariably ensure that the records are arranged in the files in the
mianner indicated above and then sent.

[Circular No. 11 -~ M.S.EBR. — S.C (L} 11/71-72, dated
1-B-1971/.

Pepartmental enguivy under Rule 12 of the Karnataka
Civil Services { Cfasszficar}’aﬁ, Control and Appeal)
Rules, 19867, proposal to take action with a state-
ment of allegations — how it should be prepared.

T, in Zircular Nos. 8 and B, detailed instructions as to how
charges should be formulated and how & charge-sheet should be
drawn up, when a departmental enquiry is undertaken by a disci-
plinary authority or when another authority is ordered by the former
1o conduct a departmental enquiry, under the provisions of Rule 11
of the Karnataka Civil Services [Classification, Control and Appeal}
Rules, 1957, '

2. The distinction between Rule 11 and Rule 12 of the Bules
should be clearly undarstood. A “"proposal to take action™
envisaged in Rule 12 is different from and should not be confused
with a ‘"charge’’ or “charge-sheet’”” contemplated in Rule 11.

3. When, having due ragard o the acts of misconduct commit-
ted by an employee, as disciosed either in the report of the
preliminary enquity or in the documentary snd other evidence
already availabie, the disciplinary authority considers that only 2
minor penalty is merited if those acts of misconduct are ultimately
held proved, he should procesd to taks action under Rule 12 of the
Bules by drawing up & statement of sllegations and a proposal to

take aotion,

4. While a charge-sheet drawn up ubder Rule 11 should not
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indicate any penaity for the acts of misconduct described in the
charges vyet to be proved, a proposal to take action under Rute 12
of the Rules should also indicate the proposed penalty.

B. If ina ""proposal to take action’’ drawn up under Rule 12
of the Rules, the penalty proposcd is not indicated, the delinguent
employee who is required to make a representation on that proposal,
will have no opportunity to make a representation on the penalty
and, thereby, the enquiry to that extent may not conform to the well
accepted principles of natural justice,

6. Every proposal to take action under Ruie 12 of the Rules
and the statement of allegations on which that proposal is based
should be drawn up by the disciplinary authority,

7. A model form indicating how a proposal to take action and
how g statemant of aliegations should be drawn up under Rule 12 of
the Rules is hereto annexed and it should he adopted with
appropriate modifications, according to the circumstances of each

2886,

[Cirewlar No. 10 -~ M.S.EB. — S$.0.L) 7)71-77 Dated
1-5-1071].
N@ B Office of the Superintendfng Engineer,
(Electrical, ...u............ Cirole.
Dated :

Proposal to take action against X7 First Division
Clerk... wunder Rule 12 of the Earaaraka
Civil Services ( Cfassymemf Control and Appeal)
Rules, 1957,
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You ‘X° First Division Clerk have been working in this office
since 12-4-1969. In this Office Memo No........... daied............
you had been directed to proceed to the Office of the Executive
Engineer Electrical, Bangalore Division, and assisi the auditor
Sri...... conrieenene . eeene. i aUditing the accounts of that office. That
memo was served on you on 2-1-1970. In response, thereto, you
had 1o report yourseif to the auditor en 4-1-1970. The auditor has
reported that you failed to report yourself for duty and that for want
of zassistance the auditing of the accounts had been delayed. On
his report you weire again directed in this office Memo NO.evveveroeen..
dated...eieavninr ccvivnnnnnn that you should unfaiiingly report yourself to
the auditor by 15-1-1870. The memo had been entrusted.to 'Y’ for
being delivered to you under your acknowledgement. When °Y’ ten-
dered the memo tovyou for receiving it, and giving an acknowledge-
ment, you refused to receive the memo. Subsequently 'Y’ returned
the said memo to this office with his report that you refused to
recevie it stating that you were not willing to go to the office of
the Executive Engineer and assist the a uditor as it would affect your
heaith which was failing, When the first memo was served on you,
vou never made any representation that vour health had failed or
was failing and you would not he able to assist the auditor. Your
subsequent statement putting forward this exgcuse appears to be an
after thought and is, therefore, unacceptable. On account of your
evasion as aforesaid, the auditing of the accounts of the Office of
the Executive Engineer was delayed.

The afore mentioned allegations disciose that you have
committed acts of misconduct as under :

{i} Disobedience of orders issued in this office Memos No. {i}
e eeeennee dated.......o....oo L) o, ... dated ... ...

(i} Refusal to receive Memo No......... oo ., dated.............. -
tendered by "Y',
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For the above-mentioned acts of misconduct committed by you

it is proposed to w_:’thho!d vour increment falling due, for a period of
six months, the penalty, however, not affecting your future incre-
ments.

You are, therefore, hereby given an opportunity under
Rule 12(1} (e} of the Karnataka Civil Services (Classification,
Control and Appeal) Rules, 1957, to make in this behalf any
representation which you may w.sh to make.

Your representation should be sent.direct to me within fifteen
days from the date of the receipt of this statement of allegations
and the proposal to take action against you as aforesaid. In case,
you fail to put in your representation by the aforesaid date, the
under-zigned may proceed to make orders on the basis that you have

no representation to make in this behalf.

Superintending Engineer,

(Electrical) ............... Circle,

To

First Division Clerk,
Office of the Superintending Enginess,
(Electricald, . ocvieiiiinnnn, Circle.

[Cirexlar  No. 10 — M.S.E.B. — S0 (L), 7772, daied
i-5-1977].
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Appeals  in departmenial enguiries conducted wunder
the Karnataka Civil  Services (Classification,
Consrof und Appeal) Rules, 1957 — Reasons to be
adduced while disposing of appeals — Appellate
erders should be speaking orders.

1. Appsals against original orders of punishments have some-
times been dismissed by the appellate authority by cryptic orders by
. merely mentioning that the cases were carefully examined and that
there were no reasons to differ from or interfere with the orders of
the disciplinary authorities. The disposal of appeals by such cryptic
arders does not conform to the requirements of the said Rules and
iha principles of netural justice |

2. Attention is drawn to the pronouncement of the High Court
of Mysore in the case -~ V.C. Clifford vs. Government of india and
others — 1366(2), Mysore Law Journal 70. The High Court has
abserved ;—

"It seems to us that it is quite necessary that the order passed
by the Quasi-judicial Tribunal should contain in itself the neces-
sary material to assure the superior couris that the Tribunal has
satisfied the requirements of the relevant provisions pertaining
to the exercise of its jurisdiction whether appellate or
otherwise.** - '

3. The relevant provision governing ths jurisdiction of an
appeliate authority and his functions, is Rule 25 of the Karnataks
Civil Services (Classification, Control and Appea!) Rules, 1957 as
adopted by the Board, according to which the appellate authority
should consider.

f}  Whesher the procedure prescribed in the Rules has been
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comp!iecﬁ with and if not whether such non-compliance

has resulted in violation of any provisions of the con-
stifution or in a failure of justice;

{} Whather the findings are justified:

{3 Whsether 1he penalty imposed is excessive, adequate o
inadzquate, etc. ‘

4. In this connection attention is also drawn to the proncunce-
ments of the High Court of Myscre in the cases.

(¢} V. J. Fernandes vs. State of Mysore — Writ Petition
No. §46/62.

{6y B. 8. Kulkarni v State of Mysore - Writ Petition
No. 44G/82.

¢y Bohin  Ahmed vs State of Mysore —— Writ Petition
No. 489,

5, In the light of the observations in the aforesaid
pronouncements and the requirements of Rule 25 of the said
Rules, the appellate authorities should take note that while dealing
with an appeal in a discipiinary proceeding, they perform a quasi-
judicial funection and, therefore, their mere subjective satistaction
shout the correctness or otherwise of disciplinary orders is not
hy itself sufficient but they are bound to consider the grounds
urged in the appeal memo and to set cui clearly in the appellate
arders, their reasons for arriving at any particular cenclusion.

8. The order of an appellate authroity in an appeal against a
disciplinary order, should be g speaking order.

[Circulor No. 45 -- M.SE.B. — S.0 (L} 139/71-72, dued
27111971
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Deparimental enquiry — personal hearing ~ Rules of

natural justice do not require personal hearing fo

be given at the appellate stage.

1. The guestions whether, when an appeal against a
discipiinary order is preferred to an appesilate authority and the
appellant has made therein & request for a persona! hearing, the
appellate authority should give a personal hearing and whether the
appellant has a right to demand that personal hearing have been

examined.

2. in Board Circular No. 48, instructions have been issued as
to how an arder in an appeal shouid be drawn and what points the
appsilate authority should consider, while disposing of an appeal.

3. There is no provision in the Karnataka Civil Services
{Classification, Control afgd Appeal} Rules, 1957 as adoptsed by the
Board, vesting in an appilent, a statutory right to demand from

& apﬁ‘!igaz@ authority a personal hearing in regard o his

appeal.

&. The rules of natural justice do not require that thers should
he personal hearing at all stages, namely, appeals, revisions, etc.
Agtention in this connection is drawn to Prafulla Kumar Mazumday
5. Inspector-General of Police, West Bengal and others — A.LR. '
1967, Calcutta 321. |

5. The High Court of Calcutta has In the said case held :—



*So far as the rules of natural justice are concerned the
fundamsantal proposition is that a man should not be con-
demned unheard, The guestion is whethsr this means that
he should be repeatedly heard at every stage of the proceed-
ings. |t is not even disputed that at the first stage he is to
be heard and given evary apportunity tc defend himself. But

once the proceedings have terminated in what may be
called the original proceedings, subsequent stages like

appeals, or revisions are in most cases geoverned by rules
and regulations which are framed or according to practice.
Upon the qusstion as to whether a perscnal hesring is
essential in these later stages, we have now the authority
of the Supreme Court which says that the maiter will be
governed by the Rules but so far as the rules of naturaj
Justice are concerned they de not necessarily require that there
should be repeated hearings at. all stages, namely, appeals
or revisions, ete. Usually, at the stage of appeal or revision
the matter is decided on the record. What is urged is that
this is entirely illegal and that in every case and &t every
stage of the proceeding, a person has the right to be heaid
nersonally. This is a position in law which has been
negatived by the Supreme Court. Our attention is drawn
to a Rench decision of this Court in Bhagatram Baika vs.
. Prabirendra Mohan Tagore-00, Cal. W.N. 1 (A.1LR. 1956,

Calcutta 357). In that case, what had happensd was that
the petitionsr held a plot of fand in Monza Bhakuria in the

subuibs of Calcutta. He mades an application under Section
72 of the West Bengal Non-Agricultural Tenancy Act,

1943, for the convaision of the land into a tenancy (0
which the provisions of the Act would apply. That
application was-dismissed and the dismissal was uphald
hy Commissioner. Thereafter an applicaiion was mads to

this court. One of the points teken was ihat the

Commissioner should have giver personal hearing although
the Act did not require what a hearing should be given.
Chakravarti, C. J., heid that whsre an appeal had been
provided for in lew, natural justice demanded that the
appellant should be given a hearing bafore the appeal was

i
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dismissed, whether or not there was a statutory direction
in that behalf. The case cited by the learned Chief Justice
particularly the Supreme Court decision in Sangram Singh
vs. Election Tribunal Kotal--(1885), S.C.A. B45, AR,
1856, S.C. 425 dealt with proceedings in a Court of Law.
it is not clear whether the learned Chief Justice was
confining his dicta tc the case of proceeding in a Court of
Law, [t appears that finally the learned Chiet Justice did
not grant any relief to that appiicant. However, it it was
intended o lay down a principle that rules or no rules, the
rules of natural justice reguire that in every proceeding
whether in a Court of Law or not a personal hearing should
be given at all steges appellate revisional or otherwise,
then it must be held that this decision has been over ruled
by the Supreme Courtin F. N. Roy's cass -— A [ .R. 1957,
S.C. 648. | think however, that the learned Chief Justice
was confining himself to the proceedings in a Court of Law,
Be that as it may, so far as the circumstances of the
present case are concerned, it appears to be completely
covered by the Supreme Court decision in F. N. Roy's case
A.i.R. 1857, 8.C. 648. We must, therefore, hold that
neither the regulation nor the ruies of justice require a fresh
parsonal hearing to be given at the appeliate stags.’’

8. It is, therefore, clear from the two judicial pronouncements
-- (i} A.LLR. 1887, 8.C. 648 and (i} AL.R, 1867, Calcuita 321.

that —

(i} a delinguent emplovee who has preferred an abppeai
against the order of a disciplinary authority, has no
statutory right 1o demand a personal hearing from an
appeliate authority, there being no provision fo that
effect in the Civil Services {Ciassification, Contral and
Appesl) Rules es adopted by the Board,
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() he has equally ne right to demand such personal hearing
under the Rules of natural justice.

fifiy it is, howsever, open to an appeliate authority to grant
such personal hearing only in the exercise of his discre-
tion.

{ivy any refusal by the appeflate autherity to grant such
persenal hearing does not vitiate the appellate proceed-
ings,

[Circular No. 88 — M.S.E.B. — 3.0. (L), 168/71-72, dated
22-12-1971].

Departmental enquiries —— impogsition of a minor
penalty in an enquiry following the procedure laid
down for major penalty — violation of a rule pre-
scribed for major penalty bz;s‘z requirements of rules

for minor penalty met—whether the minor penalty

can be upheld.

It is sometimes contended that when after following the pro-.
cedure laid down in Rule 11 of the Karnataka Civil Services (Classi-
fication, Control and Appesal} Rules, 1857, a minor psnalty is
imposed, the penaliy so imposed is illegal if there is a violation of
any of the provisions of Rule 11, even though the requirements of
Rule 12 which lay down the procedure to be followed when a minor
penalty is proposed to be imposad, are satisfied.

¥. Attentionis drawn ic Rule 12 of the Karnataka Civil Seivices
(Classification, Control and Appesl} Rules, 1857, as adopted by the
Board. All that is necessary under the said rule is that the employes
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should be informed in writing of the proposal to take action and of
the allegations on which action is proposed to be teken against him
and then given an opporiunity to make any representation against
the same.

2, When enenquiry is started following the procedure laid
down feor the imposition of & major penalty {(vide Rule 11) but
ultimately an order is made imposing 2 miner penalty, the order is
not vitiated on the ground of any violation of any of the rules of
procedure governing such major penaity pravided, however, it is shown
that the requirements of the ru'e governing miner penalties {vide Rule 12)
have been met with.

3. Asrtention in this connection is drawn to G, Lakshman Singh
vy. State of Mysore--1865(2), Mysore Law Journal 728, wherein,
ihe High Court havelaid down what has been stated in the preceding
paragraph.

4. in appeals arising out of the category described in
Paragraph 2, the appellate authorities should while disposing of the
appeals, bear in mind the principle enunciaied in said Paragraph 2
of this circular.

[Cireular Ne. 47 -~ M.S.EB. — S8.0.(L) I41j71-77 Dated
26-11-1971],

Regular Depaﬁ‘tmenraf Enquiry not mecessary when a
penalty is proposed to be imposed an an employee
on fthe ground of conduct which has led io Fis con-
viction on & Criminal Charge-~Scope of Rule
1401} of the Karnaiaka Civil Services (Classification
Contrel and Appeal} Rules, 1957, as adopted by
the Board.
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1. Attention is drawn fo Sub-rule (1} of Rufe 14 of the
Karnataka Civil Services (Classification, Control and Appeal} Rules,
1957 as adopied by the Board.

2. According to the said Sub-rule, a2 reguiar departmental
enquiry either under Rule 11 or undsr Rule 12 of the said Rules is
not necessary when a psnaity is proposed to be imposed on an
employee on the ground of conduct which has [2d to his conviction on @

criminal charge.

3. The exact meaning and scope of the phrase ““on the ground
of conduct which has ied to his conviction on a Criminal Charge™
should be clearly understood. 4&s held by the High Court of
Mysore in Sattappa vs. State—-Writ Petition Ne. 1440/1961, it is not
the conviction on a criminal charge which should be the ground for
the penalty to be imposed but itis delinquent employee's CONDUCT
which has led to his conviction on a criminal charge which should be
the ground for the departmental penaliy.

4. The "ground of conduct’’ referred to in the Sub-rule refers
to the conviction on a criminal charge either before or after the
appoiniment of the employee in the Board Service.

B. Therefore, if after the appointment of an employes, it
transpires that before his appointment his conduct has resulted in
his conviction on a criminal charge, it is permissible to impose on
him a penalty under Sub-rule (i) of Rule 14 without holding a
" regulsr departmental enquiry under Rule 11 or under Rule 2.

B. The world “charge’ in the Sub-ruie contemplaiss soms
accusation and not merely & charge in the technical sense of the
Code of Criminal Procedure and the words “‘led to his conviction
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an a criminal charge’ only mean a criminal charge which has finally
resulted in the conviction of an employee proceeded againstin a
criminal proceeding which includes a trial and/or appeal or revision,
if any, as the case may be,

7. The disciplinary authorities in the Board shouid take due
note of the above points and whife making any orders under Sub-
rule (1) of Rule 14, should clearly mention the “"ground of conduct”™
as the misconduct (to be described) resulting in conviction on a
criminai charge and not merely mention in their final order that
“delinquent employee has been convicted on a criminal charge

and is, therefore, dismissed, etc.”

[Circular No. 40 ~ M.S.E.B. — S.O.(L}, 127/71-72, dated
F0-11-1971.]

Exact scope and meaning of the words ‘Criminal Charge’
appearing in Rule 14(1) of the Karnataka Civil
Services (Classification, Control and Appeal) Rules,
1957.

4. In Board Circufar No. 40, it has been explained that
when a penaliy is proposed to be imposed on an employee on
the ground of conduct which has led to his conviction on a
criminal charge a regular departmental enguiry is not necessary.

2. ‘Conviction on a criminal charge” envisaged in Rule 14(1}) of
the Karnatake Civil Services (Cassification, Control and Appeal)
Rules, 1957, includes a convietion ﬁmrfe?fmz_f law which provides
punishment for an offence whether by fine or imprisonment,
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Atteniion in this connection is drawn to A.[.B. 1966, Andhra-
Pradesh 72.

3. For the purposes of Rule 14{1} of the said Rules, no
distinction can be msde between crimes invelving moral furpitude
and other crimes. Atfention in this connection is drawn 10
{i} Venkatarama vs. Province of Madras -——A L.R. 1946, Madras 375,
(i} Durga Singh vs. State of Punjab — A.l.R. 1957, Punjab 97, and
(iii} Jagadendra vs. Inspector-General of Police - A.LLR. 1839,
Assam 134, Therefore, if an employee is convicted of a crime which
does not involve moral turpitude, action can be taken under Ruie
14(1)} of the Rules.

[Circular No, 42 - M.S.E.B. -~ S.O.(L), 138/71-72, dated
26-11-1971]

Departmental action -~ whether can be taker against
an employez wha is convicted but relzased under
Section 3 after adm nition or under Section 4 on
probatien or of good conduct - whether Szction 12
of th? Act, acts as a bar.

1. The question whather in view of the removal of disqualifi-
cation attaching to a conviction, provided for in Ssction 12 of the
Probation of Offenders Act, 1953, an emvnioyee of the Board
convicted but released on admonition vegamed under Section 2orcn
probation of good conduct, under Section 4 of the said Act,
departmental action can be taken against him has been examined
with reference to judicial pronouncements.

2. Attention is drawn to Sections 3, 4 and 12 of the Probation
of Offenders Act,
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3. While Section 3, provides for the release of a persaen
convicisd of an offence specified therein after due admonition and
section 4, for the release of a person convicted of an offence
teferred to therein on probation of good conduct, Section 12 which
provides for the remaval of disqualification attaching to convictions
has laid down :

“"Notwithstanding anything contained in any other iaw, 3
persen found guilty of an offence and dealt with under
the provisions of Section 3 or Section 4 shall not suffer
disquslification if eny attaching to 2 conviction ‘of an
offence under such law; provided that nothing in this
Section shail apply to a person who after his release under
Section 4 is subseqguently sentenced for the original

(¥

L ~
Orrence.

4, in Akella Satyanarayana Murthy vs. Zonal Mansger —A.1LE.
19588, Andhra Pradesh 371, the High Court of Andhra Pradesh while
dealing with the scope of Section 12 of the Probation of Gffenders
Act, has faid down that the said Section has in its view only
automatic disqualifications following from a conviction and not an
obliteration of the misconduct of the cffical concerned and the
disciplinary authority is, therefors, not preciuded from proceeding
against an employes—departmentaliy.

5. Attention in this connection ig alsn drawn fo

(i R Kumaraswamy Aiyar ve. Commissioner. Thiruvanna
Malai Municipality — {1958}, 2 Audras Law Journal
56Z; 1957 Cr. L.J. 2B5.

{ily Embara vs. Chairman, Madras Port Trust - {1983).
T Labowur Law Journal 45.

fn both these cases, the High Court has tsken a similar view,

8. It is, therefore, clear that after 2 Bosrd employves s
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convicted of an eoffence but released either after admonition under
Secton 3 or on probation of good conduct under Scction 4 of the
Probat.en of Offenders Act, 1958, departmental action againsi him
for the m sconduct which has resulted in his conviction, is quite
competent and can be undertaken and Section 12 of the said Act,
does not operate as 8 bar for that departmental acticn.

[Circular No. 52 -- M.S.EB. — S.O (L) 156/71-72, dated
8.12=1871). '

Conviction recordad by competent couri on  criminal
charge—-until setaside in appeal et revision——such
conviciion remains effective~—such conviction ean
be made the basis of a penalty under Rule 14 (1}
of the Karnoicka Civil Services {Classificaiion,
Control and Appeal) Rules as adopted by the Board.
without holding a regular departmental enguiry.

t. It is sometimes moeintained that the conviction on 2 criminegd
charge referred fo in Sub-rule {1} of Rule 14 of the Karnataka Civil
Services (Classification, Control and Appsal} Hules, 1957, as
adopted by the Board is oniy & conviction confirmed on the
tarmination of all judicial proceedings by way of appeal or revision
against that conviction and. therefore, a penaliy undsr Rule 14(1} of
the Rules cannot be imposed on ihe basis of a conviction on &
crminal charge, when an appeal against that conviction is pending.
Any such view doss not appsar to be correct.

2. Attention in this connection is drewn 1o T. R Subramanysm
v, State = 1870, Criminat Law Jownal 118%  Dealing with
Provigo {a} to Article 311 of the Constitution the High Court at

Madras has held--

“The guestion now raised s wheth

ot the wor e;i’ “sonviction”
Wh.i-:;h oociurs in Proviso {a} rafers (o convicH

o only by &



trial court or whether it should be taken as a conviction
confirmed by the appellate court or the court of revision
as the case may he. [t is contended that the authorities
can take action conitemplated urder Clause (2} of Asticle
311 only after ail proceedings are terminated by way of
appeal or revision in respect of a conviction. In other
waords it is stated that the aufnorities should wait o take
action under the said Clause till all the proceedings are
1eminated. There iz no substance in thiscontention  The
convictionrefarred to in Praviso {a) i$a conviation recorded
By a competient court of law on & criminal charge. The trial
court frving a person on 2 criminal charge is competent to
record & conviction if the charge is proved. OUnce a
conviction is recorded by a competent court, it becomes
final unless the statutory remedies provided to the person
convicted are taken by him and such convictions are set

heging t0 oparate as soon &3 i1 s recorded. W

vt

ubsists il it is set aside by an Appellate Court or 2 Court
of Ravision. What is contemplated in Proviso {a) 1o Article
211(2) is a subsisting convigtion or 8 conviction in force.
in an appeal or revision against a conviction, the convig-
tign i3 not suspended, iz is @raiy the sentence or order
in consequence of such conviction which is suspended.
Even when an appeal or rav?sran is aending the conviction
is alive snd it does not cease to exist. Under Section
426(1) Criminal Procedure Code, the Appsilate Court may

uepend ths execution of the senience of order pending &n
appeaé against conviction. Similarly, under Section 438 of
the Code, the Sessions Judgs or the District Magistrate
while sxercising the poweis of revision end whils & repait
of recommendation for reduction or alteration of sentence
or o-der s mads to the High Court, can suspend the

ﬁ#‘»-

gxecution of zentence or order as the case
Cieay from these provizions that the

gendad while the appest ar revigion



therefore, of the view that once the conviction is recorded
by a competent Court of Law on a criminal charge and untif
such conviction is set aside either on appeal or revision,
such conviction remains effective and can be made the
basis of dismissal, removal or reduction in rank.”

3. The disciplinary authoritiss shoulid therefore note that -—

{i} the conviction referredto in Rule 14(1) of the Karnataka
Civil Services (Classification, Contrel and Appeal)
Rufes, 1857, is only a conviction recorded by a com-
petent Court of Law on a criminal charge.

{ii} Such convictien is to be treated as final until it is sst
agide.

{t5y Such conviction begins o operate as soon as itis
recorded,

(v} Such conviction subsists until it is set aside by an
Appeliate or Revisional Court,

(v} tnan appeal or revision against such conviction it is the
gentence which is suspendsd pending disposal of the
appeal or revision, and

(i) Such conviction, s, therefore, salive sven when an
gppeai or revision s pshding.

[Circular No. 43 — M.5.E.B. — SO(L), 137/71-72, dated
26-11-1871].

Continuing after retirement a deparimental enquiry
instituted aeainst a Board emplovee while lie was
in service—~Rule 171 of ithe Kornaraka State

Efectricity Board Emplovees’ Service Regulations.
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1. In Paragraph 30 ef Circular No. 13, instructions have been
issued that all departmental enquiries should be concluded expedi-
tiously, care being taken io avoid all dilateriness.

2. When adepartmental enauiry Is instituted sgainst a Board
employee due o retirement within a short time, it is the special res-
ponsibility of inguiring authority to ensure that the enguiry is expedi-
ticusly concluded, before the empjovee retires, if necessary by
giving pricrity over other enguiries on his file. In all such cases he
should avoid long adjournments, conclude the enquiry with utmost
expedition and forward the recoids with his report promptly o the
disciplinary authority so that the latter has sufficiant time at his
disposal to make his final orders, befoie the employee retires.

3. As regards departmental enqguiries which, for any compeliing
reasons, cannot be concluded before the delinquent emplioyee retires
from service, attention is drawn to Rule 171 of the Karnataka State
Electricity Board Employees’ Service Reguistions which inter-alia
permits the continuance after ths retirement of ar delinguent
employes, a departmental enquiry instituted against him, before his

retirement.

4. In every case in which, a departmental engquiry instituted
against a Board employee while in service, cannot for unavoidable
reacons, be concludad before his reiirement and is required to be
coniinued after his retirement, the inguiring authority should, just.
before the Board employee retires make a clear order that the
departmental esnguiry would under Rule 171 of the Karnataka State
Electricity Board Employvees” Service Regulations, be continued afier
retirement and concluded.

LA COPRY 8L i houid b livarad fo the ar
5. A copy of that order shouid be delivered to the Board
employee under his dated acknowledgament and the acknowledged
copy should be filed in the records, making & note in the order sheset

to that sffect.



6, After the order so mates is served on the delinguent

‘smployee, the enquiry should bz centinued and concluded by the

inguiring authority, in the same manner, a3 if the delinquent
amployee had continuad t0 be in service.

[Cireular No, 19— M.S.EB. —- S.O.(L), 48/71-72, dated
17-6-1971)

Expeditious disposal of departmental enguiries —
parsicularly againsi employees under suspension.

1. Departmental enquiries instituted against the Board
smployses under the Karnataka Civil Services (Classification, Controf
and Appeal) Rules, 12587, as adopted by the Board shouid be
expedited with the required promptitude. inexcusable defays would

not be hearfening.

2. Every departmental enguiry instituted against an smployee
of the Board either under Rule %1 or under Rule 12 of the Karnataka
Civii Services (Classification, Control and Appeal} Bules, 1957,
should be promptly completed. by posting the enguiry at short
intervals. Long adjournments and adjournments ©n  exiguous
grounds, shouid be avoided.

3, i¢ for any compelling reasons, long adjournmenis are
granted or there are unavoidable delays in completing the enquiry,
those reasons shouid be noted in the order sheet required 1o bs
maintained when it is proposed o conduct an encquiry under
Hule ¥1.

4, Prionty should be given to enguiries, whers the smplovess
invelved arg under suspansion,

rin amploves wunder suspension pending departments!

[
F
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enguiry has a right (0 demand thar the charges if any should be
framed within a reascnable time and the enquiry also completed
within a reascnable timas. Such a8 demand flows out of a distinct
and clear principle of natural justics.

& Any faiure to do so, vests in an smplovee & right to
demand cancellation of suspension and reinstatement in service,

7. Artention in this connection s drawn to State of Madras »y.
£, A, Joseph—{186%), 11 Madrax Law Journal 242. Daaling with
& case of an officer placad undar suspension and against whom no
charges had bean framead zithough hs had been under suspension
for more than tan months, the High Court of Madras has held—

“in o view, the learnsd judge (Kaifasam, J.} had every
justification to make an interim order in €.M.P. 17995 of
1968 in Writ Pstition No. 4837 of 1268 canceliing the
suspension of the concernad officer under the circumstat~
gag. It is suffcient for us io chserve that a period of nearly
reit months had siapsed since the officer was first placed
under suspension, and that on an earlier represeniation, the
court directed that charges should be framed within three
months and that if that was not done the petitionsr could
aporoach the court again, for redress,  After an expiry of &
further period of six months the petitioner ars;sr@ae:heﬁ the

tsarned judge for radress end the cutcome g the order fro
which the Wit Appeal is sought to bae filed.

Quite apart fram the broad principle that we have rsitsratsd
so often in the past, thal this court willi not ordinarity

3=

interfere, by way of appesl, from the oxsrcise of an intes~
iooutery discration by & leamed judge of this court, by
virtire of his jurisdietion undsr Article 228 of the Constifue
tion, there is & graver and more basic wrinciple invelved
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upon which this writ appeal has to be dismissed, If the
argument of the learned Governmeni Pleader is to be accepted by
us, it would imply that there is no principle of natural justice
snder which the executive could be inhibited from indefinitely
placing an affier in the agony and disability of suspension front
his office, while the questin of charges is being adumbrated in
a most leisurely fashion and years might lapse before a
defcision is taken. (n the contrary, in our view, there is a very
clear and distinet principle of natural justice, that an officer
is entitled to ask, if he is suspended from his office because
of grave averments or grave reports of misconduct that the
matter should be investigated with reasonable diligence and
that charges should be framed within a reasonable period of
time. |f such a principle were not to be recognised it would
imply that the executive is being vested with a total
arbitrary and unfeftered powar of placing its officers under
disability and distress for an indefinite duration. Wa
cannot accept this nor is any such claim supnorted by any
precedent or authority,

Under the circumstances, the writ appsal is dismissed. Ths
fearned judge observed that the officer ""wiil be aliowed to
resume his post™. The [earned Government Pleader
submits that there may be great difficulty in permitting the
officer to re-assume duties in the veiy post when the.
performance of those duties by him in the past had fed tc
the imputation of grave irregularities. We are unahle to
see any real difficulty in the matter. We clarify the
position by stating that it is open to the Govaernment to
permit the officer to resume duty in that identical post or
any post of eque! grade and emoluments which may be
available for making an order of resumption of duty.”’

8. The discinlinary and inguiring authorities in the Beard,
should, keeping in view the aforesaid observations of the Madras
High Court, ensure thet in the enauiries they conduct, the charges
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are framed promptly, avoiding all avoidable delay and the enquiries
compieted expeditiously specially in cases where employees are
placed undaer suspendion.

[Circular No. 41 — M.S.E.B. — 8.C. (L), 132/71-72, dated
17-11-1971].

Suspension of a Board employee on leave — when

takes effect.

1. Attention is drawn to Rule 10 of the Karnataka Civil Services
{Classification, Control and Appeal) Rules, 1957, as adopted by the
Board (vide Board Order No. B.L.Q,—-97/67-68, dated 18-8-1 967)
which provides for placing a Board employee under suspension when
a disciplinary proceeding against himis either contemplated or pend-
ing or whan a case against him in respect of any criminal offence is
under investigation or trial.

2. The question as to when an order of suspension takes effect
wvhen a Board employee suspended is on leave including leave pre-
paratory to retirement somstimes arises and it is coniended that
suspension in such cases does not take effect until the order of
suspension is actually served on the employee. Such contentions
are untenable.

3. Attention in this connection is drawn to State of Punjab vs.
Khemi Ram—-A.I.R. 1970, Supreme Court 214, While censidering
the question whether communicating an order of suspension shouid
be taken 1o mean its actual receipt by the individual suspended the
Supreme Court has heid: '

“The question then is wheather communicating the order
means its actuat receipt by the concerned Government
servant. The order of suspension in guestion was published
i the Gazetie though that was afier the dats the respondant
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was to retire. But the pointis whether it was communi-
cated to him before that date. The ordinary meaning of the
word ‘Communicate’ is to impart, confer or transmit
information {Cf. Shorter Ouxford English Dictionary, Volume
i, page 352). As alrsady stated, telegrams dated July 31,
and August 2, 1958 weare despaiched to the respondent at
the address given by him where communication by Govern-
ment should be despatched. Both the telegrams transmitted
or imparted information to the respondent that he was
suspended from service with effect from August 2, 1858.
it may be that he actually received them in or about the
middie of August, 1958 after the date of his retirement.
But how can it be said that the information about his having
been suspended was not imparted or transmitted to
him on July 31, and August 2, 1958, i.e., beloie August 4,
1958, when he would have retired? [t will be seen that
in all the decisions cited before us it was the commuri-
cation of the impugned order which was held o be
‘essential and not its actual receipt by the officer concerned
and such communication was held to be necassary because
¢ili the order is issued and actually sent out to the person
concerned the authority making such order would be in &
position to change its mind and modify it if it thought fit.
But once such an order is sent out, if goes out of the
control of such an authority and, therefore, there would
be neo chance whatsoever of its changing its mind or
modifving it. In our view once an order is issued and
it is sent out to the concerned Government servant, if

must be held to have communicated to him no maetter
when he actually received it. {underlying is mine}. We

find it difficult to persuade ourselves to accept the view
that it is only from the date of the actual receipt by him
that the order becomes effective. If that be the frue
meaning of communication’ it would be possible for a
Government servent to effectively thwart an order by
avoiding receipt of it by one method or the other till
after the date of his retirement even though such an
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order is passed and despatched to him before such date.
An officer against whom action is sought to be taken, thus
may get away from the address given by him for service
of such orders or may deliberately give a wrong address
and thus prevent or dsiay its receipt and be able to
defeat its service on him. Such a meaning of the word
“communication’” ought net to be given unless thle
provision in question expressly s¢ provides.  Actual
knowledge by him of an order where it is one of dismissal
may perhaps become necessary bscause of the conseqgue-
nces which the decision in A.l.R. 1966 S.C. 313
! {Supreme Court} contemplates. But such conseguences
would not occur in the case of an officer who has
| proceeded on leave and against whom an order of suspen-
sion is passed because in his case there is no guestion
of doing any act or passing any order and such act or order
being challenged as invalid.”*

4. It should, therefore, be noted, that in the case of a Board
employee on leave (including on leave preparatory to retirement) an
order placing him under suspension pending engquiry against him
takes efiect from the date on which it is made and sent out fer
service, and it would be immaterial when he actually received it or
whether or not he received it.

[Circidar No. 20 ~~ M.S.E.B. — S.O.(L), 47171-72, duted
9-6-1971./

Dismissal of an employvee on the conciusion of a
deparimentul enquiry ~ cannot be given retrospec-

tive effect —— when takes effect.

1. The question whether a dismissal of an employee on the
conclusion of a departmental enquiry in which the charges framed
against him are held proved, can be given retrospactive sffect has
been examined. ‘
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2. in Board Circutar No. 20, dated &th June, 1971, it has
been pointed out that in the case of a Board employee on
lfeave (including on lsave preparatory to retirement), an order
placing him under suspsnsion pending enquiry against him,
takes effect from the date on which it is made and sent out
for service and it would be immaterial when he actually recsi-
ves it or whether or not he has received it (vide State of
Funjab vs. Khemi Ram— A.L.R. 1870, S.C. 214),

3. As regards dismissal, attention is drawn —

(iy HR. Jeevaratnam vs. State of Madras -~ A.l.R. 1866
S.C. 851

icer——

O
=

(it} Ramakanta Mohaty vs. Divisional Forest
A.L.R. 1970, Orissa 489.

{(iify Devendra vs. State of Bihar--A [.R. 1955, Paina 1865:
and ‘

: (i} State of punjab vy Amar Singh -- A,LLR. 1968,
5 S.C. 1318, -

4, Thess pronouncements make it clear that —

(i} an order dismissing an employes cannot be g;ven
retrospective sffect ;

{if) when an employee is suspended pending enguiry and
iz subsequently dismissed with effect from the date
of his suspansion, the order in so far as it relates
to retrospective effect is illegal and inoperative :

(it an order of dismissal or discharge can be given
ffect to, only from the date of the order and not

—n

‘om any earlier dats
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(ivy ‘‘Date of order’” underlined in (iii} above, means
the date when the order is communicated to the
emplioyee or otherwise published.

5. It should, therefore, be noted that whernever an otder
of dismissal is made, the order takes effect when it is either
communicated to the employee or is otherwise published and
that an order of dismissal should not be made with retrospective
effect.

[Circular No. 46- - M.S.E.B. — S.O.(L), 140/71-72, dated
26-11-1971.7

Compulsory retirement under Note 2 to Rule 214
of the Karnataka Electricity Board Employees’
Service Regulations-Issue of Show-Cause Notice
before such retirement noi necessary.

1. The question whether, when an employee of the Karnataka
State Fleciricity Board is proposed to be compulscrily retired
under the provisions of Note 2 to Rule 214 of the Karnataka
Electricity Board Employees® Servies Regulations, a2 Show-
Cause Nstice to ths employee to show cause why he should
not be retired under the said note should be issued, has been
examined.

2. Note 2 to Rule 214 of the Karnataka Electricity Board
mplovess’ Service Hegulations reads——

““The Beard may in special cases require any employes
to retire at any time after he has completed 25 vyears
qualifying service or on attaining 50 vyears of age,
when such retirement is considered necessary in the
Board interest provided thai the appropriate authority
shall give in this behalf a notice in writing to the
emploves &t least three months before the date on
which he is required o retire.”’ '
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3. The said note corresponds to MNote 1 to Rule 285 of
the Karnataka Civil Services Rules

4 In the case of Shankaranarayana Shetty vs. State of
Mysore in Writ Petitions Nos. 4277, 4258 and 4@3’ reported
in the short notes in (1971), 1 Mysere Law Jownal 31, the
High Court of Mysore has held :—

““‘Compulsory retirement made under Nots 1 to Rule 285 of
the Mysore Civil Services Rules is not a penalty or punish-
ment. Therefore, the Government servant sought to be
retired under the said provision cannot complain that he had
not been heard or given an opportunity to show causs
against the retirement before the order is mads, that the
power conferred by the said provision on the Government
is an ahsolute power subject only to the condition that it
should ba exercised bonafide in public interest and that.
therefore, the oniy scope for judicial review of such an
order is an examination of the guestion whether it has been
made bonafide or malafide. The word ‘malafide’ does not
of course mean what may be described as morally or ethi-
cally blame-worthy. The legal concept of malafides that
applies to cases of this nature iz that the exercise of the
powsr in question s vitisted by collateral considerations or
arbifrariness meaning (whimsical or unsupporied by any

2

stable reason.

5. Dealing with Rule 56 (j} of the Fundamentai Rules, which
is similar o Note 2 of Bule 214 of ths Karnataka Eleciricity
RBoard Employees’ Service Regulations, the Supreme Court in the
case of Union of India vs. J. N. Sinha and another A{R. 1971,
8.C. 40, has heid that before compuisorily retiring an official under
the said Rule 58 (), it is nof necessary to issue a show-cause
notice giving him an opportunity to  show cause against that

retirsmernt,



&. The High Court of Madras in the case of P. Shankar Rao
vs. Union of India (1971), | Madras Law Jowrnal 302, has held that
-0 such show-cause notice is necessary befara compuisorily retiring
& person under Rule 16 (3) of the All india Services {Death—cum-
Retirement Benefits) Bules, 1958, which corresponds to Note 2 to
Rule 214 of the Karnataka Electricity Board Employees’ Seivice
Regulations.

7. Applying the ratic aid down in the said casses, it should he
noted that 1 —

(Y when an employee of the Board is proposed to be com-
pulsorily retired under Note 2 i¢c Rule 214 of the
Karnataka Electricity Board Employses” Service
Regulations it is not necessary to give him a prior
show-cause notice calling upon to show cause against
such retiremsent;

(ii) such compulsocry retirement under the said note is not
a penalty :

{iii) the notice referred to in the said note is not & show-
cause notice but only a three months prior notice
intimating him that he would be retired on the expiry
of that period of thres months. '

{ivy the power conferred on the Board to compulsorily
retire a Board employes is an absolute power.

{v) that absoclute power is subjact 10 only one condition
namely, that it should be exercised bongfide, in the
Beard interest: '

(+i) the scope of judicial review of such orders of comput-
sory retirement is limited to the extent of finding out
whether the order is made honafide or malafide ;



{vii} the concept of ‘malafides’ that apply to cases of this
nature is that the exercise of the power is vitiated by
celiateral considerations or arbitrariness, meaning
whimsical or unsupported by any stable reason,

[Circular No. 22 — M.SEB — S.0. (L), 54/71-72. dated
§-7-1971].

Enquiry inio the correct date of birih of an employee-—
refixation of date of birth. retirement on such re—
fixation-—whether a penaliy. etc.

1. The questions whether (i} a compulsory retirement on
superannuaticn according to the result of an enquiry into the corre-
ctness of the date of birth of an employee amou nts to a penalty ;
(i} such enquiry into the correctness of the date of birth, preceding
the order of retirement amounts to a disciplinary enquiry, and (i}
the power of the Board to hoid an enguiry into the correctness
of the date of birth of an employee comes 10 an end when
the employee retires, have been examined with reference to the
Service Rulss and Judicial Pronouncements.

2 Attention in this connection is drawn to H. S. Kallolimath
vs. State of Mysore—1970 (2), Mysore Law Journrl 432,

3 The High Court of Mysore, has in the said case held—

“Tq a case, where an order of Government redetermining
the date of birth of a Government servant and directing him
to retive from service is set aside on the ground that it was
invalid for lack of opportunity fo the Government gervant
nafore (overnment concluded its anguiry as o coreect date
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of birth, the principle of Rule 83 of the Karnataka Civil Servi_
ves Rules would be appiicable. The calculation of the
correct ameunt of pay and gllowances due to the Govern-
ment servant necessarily invoivesﬁof the correct date of the
Government servant’'s kirth A compulsory retirement upon
stperannuation according to the. result of an enguiry into
the correctness of the date of birth of a Government
servant is not a penalty nor could the preceding enquiry
be regarded as a disciplinary engquiry-A.LR. 19287, 5.C.
1269 reiied en. One of the tesis for determining the
nature of the enquiry would be the object with which
the enquiry is instituted, the power of the Government to
hold an enquiry in to the correctness of the date of birth
of the Government servant does not come to an end on
the retirement of the Government Servant-(1963), 1
Mysore Law Journal 80.7

Apolying the ratio laid down in <e the three pronounce-

mants, viz., i) AR 1867, $.C. 1269, (i) (1963) 1 Mysore Law
Jowrnal 30, and (i} 1970 (2) Mysore Eaw Journal 432, it is clear

thai-

(it a compulsory retirement on superannuation according
to the result of an enquiry into the correciness of the
date of birth of an employee does not amount o 2
nenalty ; '

(i} the enguiry into the correctness of the date of birth,
preceding the order of retirement does not amount to
a departmental enguiry; and

(iii} the powsr of the Board to hold an enguiry into the

carreciness of the date of hirth of an employee does
not come 1o an end when the employee retires.

[Circular  No. 48 —- M.S.E.B. ~— S.O. (L} 147]7%. dated
26-11-1971]. '

&inmtioy
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Order of confirmation or promotion of an employee,
errongnusly interprating Rules or contrary to Rules
—whether the order can be rescinded or revised
when the mistake comes to notice.

1. It is sometimes contended that once an employee is sither
promoted or confirmed, that promotion or confirmation cannot be
cancelled or revised, even if it is subsequently found that such pro-
moticn or confirmation was ordered by a mistake or by an erroneous
interpretation of the relevant rules or in contravention of those rules
and any such canceliation or revision weould amount. fo a penalty.
Such contentions are untenable.

is drawn to Sunderlal ve,

2. In this connection agtentior
State of Punjab -A.I R. 1970, P. & H. 241. The High Court has

therain heild :—

rveieneen.. I owing to some benafide misiake the Govern-
ment has taken a decisian regarding the confirmation of an
offic'er, it can certainly reviss its decision at a subsequent
stage when the mistake comes to its notice  The mistake
can be correcied and it canrnot be said that it should be
aliowed to perpetuate even when the same is discovered,
The consequent reduction of the officer could not amount
to reduction in renk and attract the epplicabiiity of Article
311 of the Constitution, Such a reduction is the necessary
result of any routine administrative decision. [t is only
when an eofficer brings s case within the perview of
Article 311 of the Constitution that he can attract the
fegality of any order passed by the Government which
might adversely affect his career in Government service.
Such a case does not come within the four corners of
Article 311 of the Constitution. In ths insiant case, ths
Government after having misinterpreted the Rules, had
given war service concessions to the petitioners. Subse-



quently, they realised their mistake and withdrew those
benefits with the result that the seniority of the petitioners
was agffected. The Government, in my opinion could correct
the error and such a decision would not come within the
ambit of Article 311 of the Constitution.

Attentian is also drawn to—

(i} M. Kemalamma vs. State of Mysore-A.l.R. 1960.
Mysore £255

{ify G. K. Sindha vs. Collector-A.1.R. 1956, All. 152.

(iif} Devasahayam vs. State of Madras - A.I.LR. 1959,

iMiadras 1.

(iw  A.LR. 1863, 5.C.

According to these pronouncements -

(1)

{2)

3)

(4)

An adventage gained in violation of Bules can be taken
away and there arises no cause of action.

Where a person is appointed to 2 higher post and pro—
motion is made under a wrong application of Rules, the
setting aside of such promotion and ordering fresh
selection under the proper rules ecannot be called a
reduction in rank: and ‘

ft doss not amount to & reduction in rank if a psrson
who attains & benefit in contravention of Rules, loses
that benefit when that contravention is set right.

Applying the principles enunciated in the said casas, it
is cleay, that whare by & mistake or an erronecus and in-
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correct construction of the provisions of any rule or in
contravention of any rules, a Board employee is either
confirmed or promoted or his seniority determined, that
confirmation, promeaiion or senionty ¢an be cancelied or
revised, immediately on the discovery cof that mistake
or erroneous and incorrect construetion, or contravention.

(5) Any such canceflation or revision does not amount to
the imposition of a penalty.

[Circular No. 50 - M.S.E.B. — 8.0. (L), 154/71-72. duted
4-12-1871].

Next below Rule - Rule 34 of the Karnataka
Elestricity Board Employees’ Service Regulations
— Principles explained.

1. i is sometimes contended, that if an employee while on
deputation in another depariment is promoted to officiate in a higher
post in that department, while his senior in his parent department
has not been so promoted, the eimployee an his repatriation ‘acquires
a preferential claim to promotion over his senior. Such contentions
are unitenable and clearly opposed to the principles of the "NEXT
BELOW' Ruls.

2. Astention in this connection is drawn tc Rule 34 of
the Karnataka Electricity Board Employees” Service Regulations.

3. Dealing with Rule 80 of the Karnataka Civil Services Rules,
which corresponds to Bule 34 of the Karnatska Elsctricity Board
Employees” Service Rsgulations, the High Court of Mysora, have, in
the case of Munivenkatappe v Commissioner of the Corporation of
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the City of Bangalore - Writ Botition No. 1546/64 (vide short
notes on Page 4 of 1967, Mysore Law Jeurnal - issus of January
19, 1967) hsld:

4,

:fhe Principle of the Next Below Rule is that, if & person
working in one sphere of employment is deputed to work
in another, every advancement which the person immedia-
tely next below him in his parent department acquires or
secures must alsc be equally made available to the person
who was sent on deputation. Conversely, it should follow
that if a person was senior in the Parent Departmeni to the
deputed, he would continue 10 be senfor to him, even when the
person deputed returns to the Parent Department whatever might
have been the position occupied by him in the Department from
which he so returned. On his return, he does not acquire a pré=
ferential claim to promotion, unless the person above him Is
wnworthy of promotion for any reason whatsoever.”

The promoting autherities in the Board should take due note

of the principies enunciated by the High Court as above.

[Circular No. 54~ - M.S.EB. — S.0.(L), 160[71-72, dated

22-12-1971.7



